MERCED WAL-MART DISTRIBUTION CENTER
ENVIRONMENTAL IMPACT REPORT
CITY OF MERCED

) ~ Mitigation Monitoring Program

MITIGATION MONITORING CONTENTS

This mitigation monitoring program includes a brief discussion of the legal basis and purpose of the mitigation
monitoring program, a key to understanding the mitigation monitoring table, a discussion of noncompliance
complaints, and the mitigation monitoring table itself.

LEGAL BASIS AND PURPOSE OF THE MITIGATION MONITORING
PROGRAM

Public Resource Code. (PRC) 21081.6 requires public. agencies to adopt mitigation monitoring or reporting
programs whenever certifying an environmental impact report or mitigated negative declaration. This requirement

facilitates implementation of all mitigation measures adopted through the California Environmental Quality Act
(CEQA) process. ,

The City of Merced has adopted its own “Mitigation Monitoring and Reporting Program” (MMC 19.28). The
City’s program was developed in accordance with the advisory publication, Tracking CEQA Mitigation Measures,
from the Governor’s Office of Planning and Research.

As required by MMC 19.28.050, the following findings are made:

1) The requirements of the adopted mitigation monitoring program for the Merced Wal-Mart Distribution Center
shall run with the reaf property that is the subject of a General Plan Amendment and site plan. Successive

owners, heirs, and assigns of this real property are bound to comply with all of the requirements of the
adopted program.

2) Prior to any lease, sale, transfer, or conveyance of any portion of the subject real property, the applicant shall

provide a copy of the adopted program to the prospective lessee, buyer, transferee, or one to whom the
conveyance is made.

MITIGATION MONITORING PROCEDURES

In most cases, mitigation measures can be monitored through the City’s construction plan approval/plan check
process. When the approved project plans and specifications, with mitigation measures, are submitted to the City
Development Services Department, a copy of the monitoring checklist will be attached to the submittal. The
Merced Wal-Mart Distribution Center EIR Mitigation Monitoring Checklist will be filled out upon project

approval with mitigation measures required. As project plans and specifications are checked, compliance with
each mitigation measure can be reviewed.

In instances where mitigation requires on-going monitoring, the Mitigation Monitoring Checklist will be used
until monitoring is no longer necessary. The Development Services Department will be required fo file periodic
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reports on how the implementation of various mitigation measures is progressing or is being maintained.

Department staff may be required to conduct periodic inspections to assure compliance. In some instances,
outside agencies and/or consultants may be required to conduct necessary periodic inspections as part of the
mitigation monitoring program. Fees may be imposed per MMC 19.28.070 for the cost of implementing the

monitoring program. '

NONCOMPLIANCE COMPLAINTS

Any person or agency may file a complaint asserting noncompliance with the mitigation measures associated with
the project. The complaint shall be directed to the Director of Development Services in written form providing
specific information on the asserted violation. The Director of Development Services shall cause an investigation
and defermine the validity of the complaint. If noncompliance with a mitigation measure has occurred, the
Director of Development Services shall cause appropriate actions to remedy any violation. The complainant shall
recetve written confirmation indicating the results of the investigation or the final action corresponding to the
particular noncompliance issue. Merced Municipal Code (MMC) Sections 19.28.080 and 19.28.090 outline the
criminal penalties and civil and administrative remedies which may be incurred in the event of noncompliance.
MMC 19.28.100 spells out the appeals procedures.

MITIGATION MONITORING TABLE

Téble 1 identifies the mitigation measures proposed specifically for the Merced Wal-Mart Distribution Center.
The columns in the table are defined-as follows:

» Mitigation Number — This column lists the mitigation measures by number as identified in the
environmental impact report.

» Mitigation Measure — This column provides the text of the mitigation measures identified in the
environmental impact report.

» Timing/Schedule — This column identifies the time frame in which the mitigation will take place.

» Implementation Responsibility - This column identifies the entity responsible for complying with the
requirements of the mitigation measure.

» Verification —The “Action” column describes the type of action taken to verify implementation. The “Date
Completed” column is to be dated and initialed by the project manager, or his/her designee, based on the
documentation provided by qualified contractors, or through personal verification by City of Merced
representatives.
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MERCED VISION 2015 GENERAL PLAN
MITIGATION MEASURE MONITORING CHECKLIST - FORM B

Monitoring Phase:

Project File Number:

Pre-Construction Construction

Project Name:

Brief Project Description:

Project Location:
Requirement Met:
Date Yes No Description of Mitigation Measures
1.
2.
3
4
5
Requirement On-Going:
Date Yes No Description of Mitization Measures
1.
2.
3.
4.
5.
Trustee Agency Yes No
T .
2.
3.
4.
5.
Copies of This Form Distributed To:
City Council City Manager Dev Serv Dir. Public Works Dir.
City Engineer Fire Chief Leisure Services Dir.
County of Merced (Dept )
Responsible Agency: (List )

I hereby certify that I have inspected the project site and that the above information is true to the best of

my knowledge,

Name: (Print)

Signature:

Representing: (Agency/Firm)

Mitigation Monitoring Program
Merced Wal-Mart Distribution Center EIR

July 27, 209% g
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RESOLUTION NQO. 2009-

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF MERCED, CALIFORNIA,
DENYING THE APPEAL OF THE MERCED
ALLIANCE FOR RESPONSIBLE GROWTH OF
THE PLANNING COMMISSION’S ACTIONS ON
THE SITE PLAN REVIEW APPLICATION AND
THE GENERAL PLAN FINDING FOR THE
WAL-MART REGIONAL DISTRIBUTION
CENTER

WHEREAS, The Planning Commission held a duly noticed public hearing
on August 24, 2009, and thereafter continued to August 26, 2009, to consider the
Wal-Mart Regional Distribution Center project, including the Final Environmental
Impact Report, General Plan Amendment, Site Plan application, General Plan
conformity, and the abandonment/vacation of the Kibby Road right-of-way
between Gerard and Childs Avenues; and,

WHEREAS, At the conclusion of the public hearing, the Planning

- Commission adopted Resolution #2959 in which it recommended that the City

Council certify the Final Environmental Impact Report (including adopting a
- Statement of Overriding Considerations and related actions), approve General Plan
Amendment #06-01, vacate/abandon the Kibby Road right-of-way between Gerard
and Childs Avenues, and found the same to be consistent with and conform to the
City’s General Plan contingent upon the City Council’s approval of the Kibby
Road right-of-way abandonment; and,

WHEREAS, On September 3, 2009, the City Clerk received an appeal of
certain Planning Commission actions filed by attorney Thomas Lippe representing
the Merced Alliance for Responsible Growth (M.A.R.G.) pursuant to Merced
Municipal Code Section 20.68.090 and Chapter 20.96; and,

WHEREAS, M.A R.G. alleges there are two grounds to appeal the actions of
the Planning Commission as follows:

City Council Resolution (Appeal by MARG)

NASHAREDAAttorney\Special Projects\Walmart\Resolution Overruling Appeal 9 13 2009.v1.doc

! . ATTACHMENT 10 237



a. Ground One. That the Planning Commission failed to follow
the requirements of Merced Municipal Code Section 20.68.040 relative to
the Site Plan Review because the Planning Commission did not take a final
action, but simply referred the matter to the City Council for action. If the
Planning Commission did approve the Site Plan application, such approval
would violate CEQA because the Site Plan is a discretionary decision
subject to CEQA, and the EIR has not yet been certified; and,

b.  Ground Two. That the Planning Commission’s action on the
General Plan’s conformity pursuant to Government Code Section 65402 was
- incorrect because MLA R.G. contends that Government Code Section 65402
requires the Planning Commission to make a “report™ to the City Council
and not to make a “final finding”; and,

WHEREAS, The City Council in accordance with Chapters 20.68 and 20.96
of the Merced Municipal Code held a duly noticed public hearing on the appeal
filed on behalf of MLA.R.G. on September 21, 2009, which was continued to
September 23, 26, and 28, 2009, during which representatives of M.A.R.G. and all
others interested in the appeal were permitted to present testimony and evidence to
support the appeal; and,

WHEREAS, The appeal was consolidated with the public hearing on the
underlying development project; and,

WHEREAS, At the conclusion of the presentation of testimony and evidence,
the City Council considered all evidence and testimony before it in reaching its
decision on the appeal.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF MERCED
DOES HEREBY RESOLVE, DETERMINE, FIND, AND ORDER AS
FOLLOWS:

SECTION 1. As to Ground One of the appeal filed on behalf of M.A.R.G.,
the City Council hereby denies the appeal for the reasons set forth below:

a. The Planning Commission’s action in adopting Resolution #2959
recommending that the City Council approve the Site Plan application
was a “decision,” i.e., decision to recommend approval of the Site

NASHARED\Attorney\Special Projects\Walmart\Resolution Overruling Appeal 9 13 2009.v1.doc

2

238



Plan along with the balance of the entitlements and the decisions
pursuant to the California Environmental Quality Act.

b.  The Planning Commission’s decision to adopt Resolution #2959
recommending that the City Council approve the Site Plan application
was not “final action” to approve the Site Plan application and was
appropriate because:

(1) A Final Environmental Impact Report had not been certified;
(2)  The General Plan Amendment had not been approved;

(3) The Kibby Road right of way abandonment had not been
approved by the City Council; and,

(4) It has been the long standing practice of the City in such
circumstances to essentially bundle the various applications and
have the City Council render the ultimate decision whether or
not to approve the applications, rather than having some
applications approved by the Planning Commission and others
approved by the City Council.

¢.  Planning Commission Resolution #2959 expressly states: “. . . The
Planning Commission of the City of Merced does hereby resolve,
determine, find, and order. . .”

d.  Inadopting Planning Commission Resolution #2959 recommending
that the City Council approve the Site Plan application, the Planning
Commission considered both the draft and the Final Environmental
Impact Report.

e.  The City Council has jurisdiction to act on the Site Plan application
based on the Planning Commission’s decision in adopting Planning
Commission Resolution #2959 and based on the appeal filed by
M.AR.G.

SECTION 2. As to Ground Two of the appeal filed on behalf of M.A.R.G.
the City Council hereby denies the appeal for the reasons set forth below:

bl
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a.  The Planning Commission made the “report” required by Government
Code Section 65402 in the form of a finding contained in an official
Resolution.

b.  The specific language of the Planning Commission’s finding is
located in Section 5 of Planning Commission Resolution #2959,
Section 5 provides as follows:

“The Planning Commission finds that
Vacation/Abandonment of Kibby Road Right of
Way between Gerard and Childs Avenue
(contingent upon General Plan Amendment #06-01
being approved by City Council) is consistent with
the General Plan, based upon the reasons and
findings set forth in Staff Report #09-18 in Exhibit
1, attached hereto and incorporated herein by this
reference as if set forth in full herein.”

c. The City Council received the report required by Government Code
Section 65402 when Planning Commission Resolution #2959 was
attached to the City Council’s Administrative Report,

d.  Planning Commission Resolution #2959 expressly states: “. . . The
Planning Commission of the City of Merced does hereby resolve,
determine, find, and order. . .”

e.  Section 5 of Resolution #2959 incorporates by reference the Staff
Report to the Planning Commission discussing the conformity and
consistency issue, and the Report’s conclusions and recommendations
on the conformity issue are contingent upon the City Council
approving the General Plan Amendment making the abandonment
conform with the General Plan.

f. Section 7 of Planning Commission Resolution #2959 directed the
Secretary to the Planning Commission to cause the Resolution «. . . to
be transmitted to the City Council for further proceedings in
accordance with state law” and such Planning Commission Resolution
#2959 was, in fact, attached to the City Council’s Admmmtratxve
Report and thus received by the City Council.
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PASSED AND ADOPTED by the City Council of the City of Merced at a
regular meeting held on the day of September, 2009, by the following vote:

AYES: Council Members:
NOES: Council Members:
ABSENT: Council Members:
ABSTAIN: Council Members:
APPROVED:
Mayor
ATTEST:

JOHN M. BRAMBLE, CITY CLERK

BY:

Assistant/Deputy City Clerk

(SEAL)

APPROVED AS TO FORM:
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RESOLUTION NO. 2009-

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF MERCED, CALIFORNIA,
AMENDING THE GENERAL PLAN BY
ADOPTING GENERAL PLAN AMENDMENT
#06-01, APPROVING THE SITE PLAN REVIEW
APPLICATION, AND APPROVING THE
DEVELOPER AGREEMENT FOR THE
WAL-MART DISTRIBUTION CENTER

WHEREAS, The Planning Commission of the City of Merced held a duly
noticed public hearing on August 24, 2009 (and continued to August 26, 2009) to
consider General Plan Amendment #06-01, vacation/abandonment of the Kibby
Road right-of-way between Gerard Avenue and Childs Avenue, a finding of
conformity with the General Plan for the vacation/abandonment of the Kibby Road
right-of-way, and Site Plan Review Application #260 for the Wal-Mart
Distribution Center (the “Project”); and,

WHEREAS, The Planning Commission of the City of Merced adopted
Resolution #2959 recommending to the City Council approval of the General Plan
Amendment, adopted the finding that the vacation/abandonment of the Kibby Road
right-of-way was consistent with the General Plan, contingent on the General Plan
Amendment being approved by the City Council, and recommending to the City
Council approval of Site Plan Review Application #260; and,

WHEREAS, At a duly noticed public hearing on September 21, 2009 (and
continued to September 23, 2009, September 26, 2009, and September 28, 2009, as
needed), the City Council considered the recommendations of the Planning
Commission and public testimony regarding the proposed Project, General Plan
Amendment, and Environmental Impact Report.

.NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF MERCED
DOES HEREBY RESOLVE, DETERMINE, FIND, AND ORDER AS
FOLLOWS:

SECTION 1. The City Council hereby approves General Plan Amendment
#06-01, attached hereto as Exhibit “1” and incorporated herein by this reference,
based upon the reasons and findings set forth in the Staff Report and as
recommended bv the Plannine Commission.

City Council Resolution (General Plan Amendment/Site Plan)
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SECTION 2. The City Council hereby approves Site Plan Review
Application #260, for the Project, in accordance with all the terms and conditions
contained in Planning Commission Resolution #2959.

SECTION 3. The City Council hereby approves entering into the Developer
Agreement for the Project.

SECTION 3. DIRECTION TO CITY MANAGER. The City Council
hereby appoints the City Manager as its agent to conduct all negotiations, execute
and submit all documents including, but not limited to, applications, agreements,
payment requests and so on, which may be necessary for the Project.

PASSED AND ADOPTED by the City Council of the City of Merced at a

regular meeting held on the day of 2009, by the following
vote:
AYES: - Council Members:
NOES: Council Members:
ABSENT: Council Members:
ABSTAIN: Council Members:
APPROVED:
Mayor
ATTEST:
CITY CLERK
BY:
Assistant/Deputy City Clerk
(SEAL)
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APPROVED AS TO FORM:
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EXHIBIT
I.a‘nci Description’ _
General Plan Amendment #06-01

A strip of tand forty feet In width lying twenty feet on either side of the east line
of the northeast quarter of Section 34, Township 7 South, Range 14 East, Mount

Diablo Base and Mend;an, the boundary of which is more particularly described
as follows:

COMMENCING at the northeast comer of said Section 34, said point also being
the intersection of the centerline of Kibby Road and the centerline of Childs
Avenue; thence S 00°17°48"E, coincident with the east line of the northeast, .
quarter of said Section 34, a distance of 47.0{ feet to the POINT OF
BEGINNING; thence parallel with the north line of the northwest quarter of
Sectipn 35, Township 7, Range 14 East M.D.B.M., N 89°21'43"E a distance of
20.00 feet; thence S00°17'48"E, coincident with the easterly line of that certain
40-foot right-of-way known as Kibby Road, described in the deed to the County
of Merced recorded Apdl 1, 1929 in Volume 244 of Official Records, Page 454, a
distance of 2595.74 feet; thence 588°43'59"W, paraliel to and distant 37.00 feet
north of the south line of said northwest quarter of Section 35, a distance of
20.00 feet to the west section line of said northwest quarter; thence Ny
S89°52°49" W, parallel to and distant 37.00 feet north of the south line of said

- northeast quarter of said Section 34, a distance of 20,00 feet to the westetly
right-of-way line of said Kibby Road (244 OR 454); thence N00°17'48"W,’
coincident with said westeriy line, a distance of 2595.77 feet to a point on said
westerly right-of-way that bears $S89°1929"W, 20.00 feet from the Point of
Beginning; thence parallel with the north line of the northeast quarter of said
Section 34, N89°1929"E, 20.00 to the POINT OF BEGINNING.

Containing an area of 2.4 acres more or iess.

End of Description

W i

Bryn M. Wright, P.L.S. 8071
Expires 12/31/2007
5000 Executive Parkway, #125
" San Ramon, Ca 94583
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RESOLUTION NO. 2009-

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF MERCED, CALIFORNIA
ORDERING THE VACATION OF A PORTION
OF A CERTAIN PUBLIC RIGHT-OF-WAY
(KIBBY ROAD) (VACATION #06-01)

WHEREAS, By adoption of Resolution No. 2009-57 on August 17,
2009, the City Council declared its intention to vacate a portion of a public
right-of-way (Kibby Road) in the City of Merced, and more particularly
described in Exhibits A and B attached hereto and incorporated herein by
this reference, and set a public hearing thereon; and,

WHEREAS, Resolution No. 2009-57 fixed a time and place for
hearing all persons interested in or objecting to the proposed vacation to wit:
On Monday, September 21, 2009, at the hour of 7:00 p.m. of said day, in the
Council Chambers of the City Council, 678 West 18% Street, Merced,
California, which said time was not less than fifteen (15) days from the
above-mentioned date and passage of Resolution No. 2009-57; and,

WHEREAS, Resolution No. 2009-57 was published in the manner
prescribed by Section 8320 et seq. of the Streets and Highways Code of the
- State of California; and,

WHEREAS, The public hearing before the City Council occurred on
September 21, 2009, and was continued to September 23, 2009, September
26, 2009, and September 28, 2009; and,

WHEREAS, On August 25, 2009, notices were conspicuously posted
along the lines of the portions of said public right-of-way proposed to be
vacated, not more than three hundred (300) feet apart, which notices
consisted of copies of Resolution No. 2009-57; and,

WHEREAS, The vacation of the public right-of-way as proposed by
Resolution No. 2009-57 was submitted to the Planning Commission on
August 19, 2009, and considered by the Planning Commission on August

wsnarepwemesos 1LY COUNCIHl Resolution (Abandonment)
| 1 ATTACHMENT 12
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19, 2009 and August 24, 2009; the Planning Commission recommended
approval of the proposed vacation on August 24, 2009, and found the
proposed vacation to be in conformity with the general plan.

NOW, THEREFORE, BE IT RESOLVED AS FOLLOWS:

SECTION 1. The City Council finds from all of the evidence
submitted that the public right-of~way in the City of Merced as described in
Exhibits A and B, is unnecessary for present or prospective public right-of-

way purposes.

SECTION 2. It is hereby ordered that the public right-of-way lying
within the above described territory be and the same is hereby abandoned
and vacated, pursuant to the provisions of Part 3, Division 9, of the Streets
and Highways Code of the State of California, being the Public Streets,
Highways, and Services Easements Vacation Law; provided, however, that
the City hereby reserves an easement over the right-of-way described in
Exhibits A and B for public utility purposes until the public utilities
currently located in said right-of-way have been relocated to the satisfaction
of the City Engineer.

SECTION 3. The City Clerk is directéd to cause a certified copy of
this resolution, attested under seal of the City of Merced, to be recorded in
the Office of the County Recorder of Merced County.

111
/11
Iy
/11
iy
111

/1
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PASSED AND ADOPTED by the City Council of the City of Merced
at a regular meeting held on the 21st of September, 2009, by the following
called vote:

AYES: Council Members:
NOES: Council Members:
ABSTAIN: Council Members:
ABSENT: Council Members:
APPROVED:
Mayor
ATTEST:
CITY CLERK
BY:
Assistant/Deputy City Clerk
(SEAL)
APPROVED AS TO FORM:
by, [la @wf 7ot 2
City Attorney/ "Date/
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EXHIBIT

Land Description
for the Abandonment of a portion of Kibby Road

A strip of land forty feet in width lying twenty feet on either side of the east line
of the northeast quarter of Section 34, Township 7 South, Range 14 East, Mount -

Diablo Base and Meridian, the boundary of which is more particularly described
as follows:

COMMENCING at the northeast corner of said Section 34, said point also being
the intersection of the centerline of Kibby Road and the centerline of Childs
Avenue; thence S 00°17'48"E, coincident with the east line of the northeast
quarter of said Section 34, a distance of 47.00 feet to the POINT OF
BEGINNING; thence parallel with the north line of the northwest quarter of
Section 35, Township 7, Range 14 East M.D.B.M., N 89°21'43"E a distance of
20.00 feet; thence S00°17°48"E, coincident with the easterly fine of that certain
40-foot right-of-way known as Kibby Road, described in the deed to the County
of Merced recorded April 1, 1929 in Volume 244 of Official Records, Page 454, a
distance of 2595.74 feet; thence $88°43'59"W, parallel to and distant 37.00 feet
north of the south line of said northwest quarter of Section 35, a distance of
20.00 feet to the west section line of said northwest quarter; thence  .v

589°5249"W, paralle! to and distant 37.00 feet north of the south fine of said :
- northeast quarter of said Section 34, a distance of 20.00 feet to the westerly: -
right-of-way line of said Kibby Road (244 OR 454); thence N00°1748"W,"
coincident with said westerly line, a distance of 2595.77 feet to a point on said
westerly right-of-way that bears $89°1929"W, 20.00 feet from the Point of
Beginning; thence parallet with the north line of the northeast quarter of said
Section 34, N89°19729"E, 20.00 to the POINT OF BEGINNING.

Containing an area of 2.4 acres more or less.

End of Description

Bryn M. Wright, P.L.S. 8071
Expires 12/31/2007
5000 Executive Parkway, #125
" San Ramon, Ca 94583
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RECORDING REQUESTED BY:

City of Merced, A California charter
municipal corporation

WHEN RECORDED MAIL TO:

City of Merced

City Clerk

678 West 18" Street
Merced, California 95340

(Above for Recorder’s Use Only)

DEVELOPER AGREEMENT

THIS DEVELOPER AGREEMENT is made and entered into as of this day of
2009 by and between the City of Merced, a California Charter Municipal
Corporation (“City”) and Wal-Mart Stores East, LP, a Delaware Limited Partnership (“Owner”).

WITNESSETH

WHEREAS, Owner has applied to the City for a General Plan amendment to the City’s
Circulation Element, a Site Plan Review, and a street abandonment for the property located
generally on the northwest comer of Gerard Avenue and Tower Road, and as legally described
on Exhibit “A,” attached hereto and incorporated herein by this reference; and,

WHEREAS, City is willing to consider Owner’s request provided that certain conditions
are met.

NOW, THEREFORE, in consideration of the mutual covenants, promises, and
representations contained herein, and for other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged and agreed, the parties hereto agree as follows:

1. Owner, for himself and all successors thereto, agrees to pay all City and school
district fees, taxes, and/or assessments in effect on the date of subdivision and/or permit
approval, any increase in those fees, taxes, and/or assessments, and any new fees, taxes, and/or
assessinents which are in effect at the time water/sewer connection and/or building or
encroachment permits are issued, which may include public facility impact fees, other impact
fees as applicable, and any Mello-Roos taxes—whether for infrastructure, services, or any other
activity or project authorized by the Mello-Roos law, etc.—and to comply with the additional
mitigation measures and conditions set forth in Exhibit “B,” attached hereto and incorporated
. herein by this reference. Payment shall be made at the time of building permit issuance unless an
Ordinance or other requirement of the City mandates or permits payment of such fees, taxes,
and/or assessments at an earlier or subsequent time.

- Developer Agreement

1s\Wal-Mart Distribution Center.doc
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2. Owmer desires to comply with the conditions of approval set forth on Exhibit “B”
and within this Agreement and acknowledges that the conditions are necessary to mitigate the
environmental impact caused by Owner’s development and are necessary to offset the costs to
the City generated by Owner’s development including sewer connection costs,pursuant to
Chapter 15.16 of the Merced Municipal Code.

3. Owmer agrees to pay all sewer connection costs imposed by the City pursuant to
Chapter 15.16 of the Merced Municipal Code and to pay all other costs required by Chapter
- 15.16 of the Merced Municipal Code.

4, The Owner shall indemnify, protect, defend, (with counsel selected by the

City) and hold harmless the City, and any agency or instrumentality thereof, and
officers, officials, employees, or agents thereof, from any and all claims, actions, suits,
- proceedings, or judgments against the City, or any agency or instrumentality thereof, and

- any officers, officials, employees, or agents thereof to attack, set aside, void, or annul, an
approval of the City, or any agency or instrumentality thereof, advisory agency, appeal
board, or legislative body, including actions approved by the voters of the City,
concerning the project and the approvals granted herein. Furthermore, Owner shall
indemnify, protect, defend, and hold harmless the City, or any agency or instrumentality
thereof, against any and all claims, actions, suits, proceedings, or judgments against
another governmental entity in which Owner’s project is subject to that other
governmental entity’s approval and a condition of such approval is that the City
indemnify and defend such governmental entity. City shall promptly notify the Owner
of any claim, action, or proceeding. City shall further cooperate fully in the defense of
the action. Should the City fail to either promptly notify or cooperate fully, the Owner
shall not thereafter be responsible to indemnify, defend, protect, or hold harmless the
City, any agency or instrumentality thereof, or any of its officers, officials, employees,
or agents. In the event of a legal challenge to the project approval, the applicant and the
City shall enter into an indemnity agreement addressing the terms required to satisfy this
condition.

5. City, on its part, agrees to change the General Plan Circulation Element (City
approval) in accordance with Exhibit “C.”

6. No building permit or other permit shall be issued that is not in compliance with
this Agreement.

7. It is expressly agreed that this Agreement is not intended to limit the power of the
City to impose other requirements, limitations, or fees, etc., as a condition of development, and
does not relieve the Owner from complying with all other requirements that may be imposed as a
* condition of development, whether now in existence or hereinafter imposed by the City whether
by zone change, subdivision map approval, ordinance, resolution, use permit, or otherwise. The
parties agree that this Paragraph does not apply to the issuance of building permits for project(s)
subject to this Agreement on the property described in Exhibit “A.”
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, 3. To the extent allowed by law, the ¢onditions of this Agreement constitute
covenants running with the land, and shall be enforceable by the City or by any present or future
owner of any of the land described in Exhibit “A.”

9. Owner agrees to comply with and abide by all conditions set forth by the City
relating to the development of the property subject to this Agreement,

10.  Inthe event of default by Owner, and in addition to any other remedy available to
the City, the City shall have the right to amend the General Plan back to its original designation.

11.  Inthe event that either City or the Owner shall at any time or times waive any
breach of this Agreement by the other, such waiver shall not constitute a waiver of any other or
succeeding breach of this Agreement, whether of the same or any other covenant, condition or
obligation. Waiver shall not be deemed effective until and unless signed by the waiving party.

12.  This Agreement and all matters relating to it shall be governed by the laws of the
State of California and any action brought relating to this agreement shall be held exclusively in
a state court in the County of Merced.

= 13. This Agreement shall not be amended, modified, or otherwise changed unless in
writing and signed by both parties hereto.

14. This Agreement constitutes the entire understanding and agreement of the parties
and supersedes all previous and/or contemporaneous understanding or agreement between the
parties with respect to all or any part of the subject matter hereof.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed on the
date first above written.

CITY OF MERCED
A California Charter Municipal Corporation

BY:

City Manager

ATTEST:
CITY CLERK

BY:

Assistant/Deputy City Clerk
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APPROVED AS TO FORM:

BY: /@‘MZIM ?/“f/‘”“)

City Attorney &
ACCOUNT DATA:
BY:
Verified by Finance Officer

sanl

OWNER
WAL-MART STORES EAST, LP,
A Delaware Limited Partnership

py: L0 L™

Signature

J- dLr:’TS’ d&_lL“"‘s""‘?

Print Name

Tts: ﬂcgsM VP of Vel Eshle 4_33457‘1
TAX ID NUMBER: 71-0862119

ADDRESS: 2001 S. E. 10™ Street
Bentonville, AR 72716-0550

TELEPHONE: (479) 273-8924
FAX: (479)273-8380

E-MAIL:
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ACKNOWLEDGEMENT
State of California

County of Merced

On___S.a¥ /§7 2009, before mes
Public, personally appeared, )

a Notary

who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they exccuted the same in his/her/their authorized capacity(ies), and that by
hisfher/their signature(s) on the instrument the person(s), or the entity npon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

JEAN JOH
s AT el
MYCOMMISSIONEXFIR AES%NSAS

7
SSIQMMMIBER 12381010
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ACKNOWLEDGEMENT
State of California
County of Merced

On , 2009, before me, , a Notary
Public, personally appeared,

who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the ‘State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

Notary Public (seal)
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EXHIBITB
Conditions of Approval
Planning Commission Resolution #2959

General Plan Amendment #06-01; Vacation/Abandonment Application #06-01; Site Plan

Review Application #260; and Certification of Environmental Impact Report #06-01

General

*1)

*2)

*3)

* 4)

*5)

*6)

*7)

The proposed project shall be constructed/designed as shown on Exhibit 1 (site plan) and
Exhibit 2 (elevations) — Attachments B and C of Staff Report #09-18.

All conditions contained in Site Plan Approval Resolution #79-1 (“Standard Conditions
for Site Plan Approval) shall apply, unless modified by these conditions (Attachment E
of Staff Report #09-18).

The proposed project shall comply with all standard Municipal Code and Subdivision
Map Act requirements as applied by the City Engineering Department.

The Project shall comply with the relevant conditions set forth in Resolution #871 for Lot
Split Application #05-15 previously approved for this parcel (Attachment E of Staff
Report #09-18). ‘

All other applicable codes, ordinances, policies, etc., adopted by the City of Merced shall
apply.

Approval of the General Plan Amendment is subject to the applicants entering info a
written (developer) agreement, which requires that they agree to all the conditions and
shall pay all City and school district fees, taxes, and/or assessments, in effect on the date
of any subsequent subdivision and/or permit approval, any increase in those fees, taxes,
or assessments, and any new fees, taxes, or assessments, which are in effect at the time
the building permits are issued, which may include public facilities impact fees, a
regional traffic impact fee, Mello-Roos taxes—whether for infrastructure, services, or
any other activity or project authorized by the Mello-Roos law, etc. Payment shall be
made for each phase at the time of building permit issuance for such phase unless an
Ordinance or other requirement of the City requires payment of such fees, taxes, and or
assessments at an earlier or subsequent time. Said agreement shall be approved by the
City Council prior to the adoption of the ordinance, resolution, or minute action.

The developer/applicant shall indemnify, protect, defend (with counsel selected by the
City), and hold harmless the City, and any agency or instrumentality thereof, and any
officers, officials, employces, or agents thereof, from any and all claims, actions, suits,
proceedings, or judgments against the City, or any agency or instrumentality thereof, and
any officers, officials, employees, or agents thereof to attack, set aside, void, or annul, an
approval of the City, or any agency or instrumentality thereof, advisory agency, appeal
board, or legislative body, including actions approved by the voters of the City,
concerning the project and the approvals granted herein. Furthermore,
developer/applicant shall indemnify, protect, defend (with counsel selected by the City),
and bold harmless the City, or any agency or instrumentality thereof, against any and all
claims, actions, suits, proceedings, or judgments against any governmental entity in
which developer/applicant’s project is subject to that other governmental entity’s
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*8)

*0)

approval and a condition of such approval is that the City indemmify and defend such
governmental entity. City shall promptly notify the developer/applicant of any claim,
action, or proceeding. City shall further cooperate fully in the defense of the action.
Should the City fail to either promptly notify or cooperate fully, the developer/applicant
shall not thereafter be responsible to indemnify, defend, protect, or hold harmless the
City, any agency or instrumentality thereof, or any of its officers, officials, employees, or
agents.

The developer/applicant shall construct and operate the project in strict compliance with
the approvals granted herein, City standards, laws, and ordinances, and in compliance
with all State and Federal laws, regulations, and standards. In the event of a conflict
between City laws and standards and a State or Federal law, regulation, or standard, the
stricter or higher standard shall control.

Annexation to Community Facilities District (CFD) No. 2003-2 (Services) is required for
annual operating costs for police and fire services as well as storm drainage (if publicly
maintained), street trees, and street lights, as applicable to industrial properties. CFD
annexation procedures shall be initiated before final building permit approval.
Developer/Owner shall submit a request agreeing to such a procedure, waiving right to
protest and post deposit as determined by the City Engineer to be sufficient to cover
procedure costs and maintenance costs expected prior to the receipt of the first CFD
special tax.

Mitigation Monitoring

10)

13))

Full compliance with the adopted Mitigation Monitoring and Reporting Program
{Program) and all mitigation measures of the Final Environmental Impact Report for the
proposed Wal-Mart Regional Distribution Center (SCH# 2006071029) as described in
Merced Municipal Code Section 19.28, is required of this Project by the applicant. The
applicant shall pay all actual direct and indirect costs incurred by the City for the Program,
including but not limited to, the cost of a consultant to perform the mitigation monitoring
and City staff time to manage such contract. Prior to issuance of the first building permit
for the project, a contract for mitigation monitoring must be in place. The applicant shall
pay the initial fee estimate, prepared by the Planning Manager/Environmental Coordinator
in coordination with the consultant, with the payment made prior to issuance of the
building permit for this project. After compliance with the Program, but prior to issuance
of a “program completion certificate,” the Planning Manager/Environmental Coordinator
will determine whether or not a refund or additional fees are due.

A bond or similar security shall be posted by the applicant to assure performance of all
mitigation measures, including any construction, alteration, repair, or other work required
by the Program. The bond or similar security in the amount as determined by the Planning
Managet/Environmental Coordinator, based on estimates provided by the applicants and
confirmed by the City Engineer, shall be in a form approved by the City Attorney, and be
deposited with the City prior to commencement of any work on the real property that is the
subject of the Project.

EXHIBIT B
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Fees
12)

13)

14)

The Project applicant shall pay all fees as required under the City’s Public Facilities
Impact Fees (Chapter 17.62 of the Merced Municipal Code), the Regional ‘Transportation
Impact Fees (Chapter 17.64 of the Merced Municipal Code), and all other fees/charges for
wastewater, water, and other City utilities prior to issuance of building permits for the
project.

Prior to the issuance of building permits, the applicant shall be responsible for the payment
of school facility impact fees as adopted by the Weaver Union School District and Merced
Union High School District.

This Project is subject to the special fee for a traffic signal at Highway 140 and Kibby
Road spelled out in Section 3.06 of the Development Agreement for Lyons Investments
(dated October 19, 1998) of which this property is a part. Section 3.06 reads as follows:

“In lieu of having to install a traffic signal at Highway 140 and Kibby Road, Owner
agrees to pay the City the sum of Three Hundred and Fifty Thousand Dollars (3350, 000),
increased by percent change in the All Urban Consumers Index, U.S. City Average
(USCA), as supplied by the Bureau of Labor Statistics (base index of ) and payable
at building permit at $0.125 per square feet of building. For example, for 10,000 square
Jfeet of construction, Owner would pay $1,250 adjusted by multiplying 81,250 by current
quarter CPI (USCA divided by the base index. The funds collected shall be used Jor the
signal at Highway 140 and Kibby Road and/or arterial roads, Eastern Beltway [now
known as Campus Parkway], or collection streets within the vicinity of the Property.”

Circulation

15)

16)

The developer shall construct all arterial, collector, or local streets along the Project’s
perimeter, in accordance with the City of Merced Standard Designs for all Engineering
Structures and the Merced Vision 2015 General Plan and any amendments thereto, as set
forth below. This includes Childs Avenue (a Minor Arterial at 94-foot right-of-way; City
Standard ST-2), Gerard Avenue (a Collector at 74-foot right-of-way; City Standard ST-2),
and Tower Road (a Local road at 64-foot right-of-way; City Standard ST-1):

a)  On the Project’s side of center line, full public improvements (including, but not
limited to, curb and gutter, street trees, street lights, bike lanes, etc., along the
Project’s complete frontage) shall be installed and the existing street paving shall be
reconstructed or repaired, depending on the condition of the road as determined by
the City Engineer.

b)  On the opposite side of center line, the Project shall construct new pavement to the
existing right-of-way line or to a maximum width required by City standards,
whichever is less. If right-of-way exists, installation of the curb on the opposite side
of the center line is also required.

Left-turn pockets and acceleration/deceleration lanes shall be provided on Gerard Avenue
for both driveway connections. Details shall be worked out with City staff prior to
issuance of the first building permit.

EXHIBIT B
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17)

18)

In accordance with Mitigation Measure 4.11-2b(c), the applicant' shall regularly and
routinely instruct its employees, contract truck drivers, and vendors that tractor trailers
approaching and departing from the distribution center shall be limited to the following
roadways from Highways 99 and 140: Campus Parkway, Mission Avenue west of the
Campus Parkway, Gerard Avenue east of the Campus Parkway, and Tower Road. In
addition to the requirements of this mitigation measure, truck drivers shall be directed to
not park their trucks within any of the residential subdivisions west of the Campus
Parkway, and shall utilize the waiting area located on site. The applicants will demonstrate
to the City on a yearly basis that the truck drivers are being advised of these restrictions.

The applicants shall be required to contribute on a pro-rata basis to the following
improvements based on Improvement Measures 6-1 through 6-8 (described in detail in
Tables 2-1 on pages 2-61 through 2-65 of the Draft EIR) and Table 2-2 on page 2-69 of the
Draft EIR. The pro-rata share shall be determined by the City Engineer based on estimates
of the improvement costs and the Project’s share of traffic at these locations (based on
Table 2-2) prior to issuance of the first building permit for this Project.

a)  Revised traffic signal timing plan for Highway 140 & Parsons Ave infersection;

b)  Signalization of intersection of Highway 140 & Baker Dr;

¢)  Signalization of intersection of Highway 140 & Kibby Road;

d)  Signalization of and widening of intersection of Childs Ave & Highway 99
Northbound off-ramp;

¢)  Signalization of and widening of intersection of Childs Ave & Highway 99
Southbound off-ramp; and,

f)  Revised traffic signal timing plan for intersection of Childs & Parsons.

City Services/Utilities

19)

20)

21)

22)

To avoid any impacts to City Well R2 on the adjacent parcel, any fuel storage and
dispensing facilities must be a minimum of 660 feet away from the well. Details shall be
worked out with City Public Works staff prior to issuance of the building permit for the
project.

Solid waste storage and pick-up locations meeting City Standards need to be indicated on
the site plan and approved by City Public Works staff prior to issuance of the building
permit for the project.

The applicant will work with City Information Technology staff to develop a plan to install
“smart” infrastructure in the adjacent public streets around the perimeter of the facility.
This plan should include, but is not limited to, fiber/conduit installation in public streets,
wireless systems to connect to traffic signal and crime surveillance cameras, e¢tc. The Plan
should be developed and approved prior to issuance of the building permit for the project.

Any existing sewer and/or water lines in the Kibby Road right-of-way shall be re-routed
around any proposed new structures prior to issuance of a certificate of occupancy. New
exclusive right of access and maintenance easement(s) shall be dedicated to the City for
such sewer and/or water lines prior to the issuance of the first building permit for the
project.
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23)

24)

Prior to issuance of the first building permit for this project, the City shall review the
Project to ensure that water, wastewater, and storm water facilities are adequate to meet
Project service demands; and/or the applicants shall provide improvements necessary to
meet the demands. Any improvements shall be designed and constructed to be consistent
with City master plans and City standards. All new “utilities” are to be underground.

The Project will be required to comply with all applicable requirements of the City’s Flood
Damage Prevention Ordinance (Merced Municipal Code 17.48).

Aesthetics

25)

26)
27)

28)

Prior to or concurrent with submittal of a building permit, the owner shall submit a detailed
landscape and irrigation plan to the Director of Development Services, which includes at a
minimum, designated planting arcas as required per Mitigation Measure 4.13-2 (which
addresses street trees, parking lot trees in employee parking areas, perimeter landscaping,
and the preservation of existing orchard trees on site), and the following additional
requirements:

a)  Storm water Detention Basins: Landscape plans shall be submitted by the applicant
and approved by the City for all storm water detention areas. The location of these
detention area shall be clearly outlined on the Project site plan and their design
approved by the City Engineer prior to issnance of a building permit for the Project.

b)  Trailer Parking Areas: Trees shall be planted along the perimeter of the truck and
trailer parking areas but not within the parking areas to the maximum extent feasible.
Details shall be worked out with City staff at the building permit review stage.

'¢)  Water Efficient Landscaping: The Project shall be required to comply with the

City’s Water Efficient Landscaping and Irrigation Ordinance (MMC 17.60).
The use of barbed-wire fences along the perimeter of the project is prohibited.

Building Fagade: Prior to or concurrent with submittal of a building permit, the owner
shall submit a detailed architectural plan that enhances the fagade of that portion of the
building that faces the “associate parking lot” through the use of varied colors, building
materials and designs. Color bands, alternating/mixed siding materials or patterns, or
cosmetic “pop-outs” (not involving increased interior floor area) shall also be provided to
the extent feasible along all of the building’s perimeter elevations. (Details shall be
worked out with City staff.)

Per the requirements of Merced Municipal Code 20.36.020 (D), signs appurtenant to any
permitted use on the property shall not exceed five hundred square feet of total sign area.
All signs visible from the public streets require a sign permit approved by the City. No
billboards shall be allowed on the site.

Conditions Requested by the Merced Irrigation District

29)

If storm water is to be discharged to any MID facility, the owner/applicant shall enter into
a "Storm Drainage Agreement” with the Merced Irrigation District Drainage Improvement
District No. 1 (MIDDID No. 1), paying all applicable fees. '

EXHIBIT B
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30)

31)
32)
33)

34)

35)

MID offered Wal-Mart alternatives regarding discharging storm water to either the
Fairfield Canal or the Farmdale Lateral/Doane Lateral. Wal-Mart needs to engage MID to
verify discharge rates, means for connection and water quality requirements before MID
can set its final requirements. Depending upon the approved route and discharge location,
certain improvements, including but not limited to, pipelines, sensors, discharge structure
assemblies and their appurtenances would be required. MID will notify the City as these
issues are worked out between MID and Wal-Mart '

The property owner must execute an appropriate agreement for all crossings over or under
any MID facilities, including utilities, crossings and pipelines prior to construction.

A signature block will be provided for MID on all Improvement Plans that impact MID
facilities.

A "Construction Agreement” between the owner and the MID shall be executed for any
work associated with MID facilities.

Impact 4.6-1, Short Term Degradation of Water Quality From Project Related
Construction Activities, Draft EIR, Page 2-30: Construction runoff into MID facilities is
not allowed. In addition, Doane Lateral is in a pipeline assembly. Therefore, no storm
runoff into this lateral is possible. Storm water discharges meeting MID requirements
during the construction phase can be discussed, subjectto proper design considerations to
protect water quality within the Doane Lateral and any downstream connected facilities or
creeks.

An MID 21KV electrical line is located within the Kibby Road extension right-of-way that
services City Well No. 10 at the south end of the project site. The site plan shows that the
west portion of the warehouse would be in direct conflict with this existing electrical line.
Mitigation of this problem will require the applicant to realign this electrical line, at its sole
expense, within a new, appropriately sized easement dedicated by the applicant,
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Exhibit B—Continued of the Developer
Agreement is the Mitigation Monitoring
Program, which is the same as Exhibit 7Aof
Attachment 9 (City Council Resolution on
the EIR) (Pages 183 t0236 of this
Administrative Report), so it is not repeated
~ here to avoid confusion and to reduce

copying costs.

A copy of the original attachment is on file

in the City Planning Division offices at 678
W. 18" St. for review upon request.
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EXHIBIT

“Land Description
General Plan Amendment #0601

A strip of 1and forty feet in width lying twenty feet on either side of the east line
~of the northeast quarter of Section 34, Township 7 South, Range 14 East, Mount

Diablo Base and Meridian, the boundary of which is more particularly described
as follows:

COMMENCING at the northeast comer of said Section 34, said point also being
the intersection of the centerfine of Kibby Road and the centerline of Childs
Avenue; thence S 00°17'48"E, coincident with the east line of the northeast
quarter of said Section 34, a distance of 47.00 feet to the POINT OF
BEGINNING; thence parallef with the north line of the northwest quarter of
Section 35, Township 7, Range 14 East M.D.B.M., N 89°21’43"E a distance of
20.00 feet; thence S00°17'48"E, coincident with me easterly line of that certain
40-foot right-of-way known as Kibby Road, described in the deed t6 the County
of Merced recorded April 1, 1929 in Volume 244 of Official Records, Page 454, a
distance of 2595.74 feet; thence 588°4359"W, parealle! to and distant 37.00 feet
north of the south line of said northwest quarter of Section 35, a distance of
20.00 feet to the west section line of said northwest quarter; thence: " ..
589°52'49"W, parallel to and distant 37.00 feet north of the south line of said
+ northeast quarter of said Section 34, a distance of 20.00 feet to the westerly -
right-of-way line of said Kibby Road (244 OR 454); thence NOG°17'48"W,
coincident with said westeily line, a distance of 2595.77 feet to a point on said
westerly right-of-way that bears $89°1929"W, 20.00 feet from the Point of
Beginning; thence parallel with the north line of the northeast quarter of said
Section 34, N89°19729"E, 20.00 to the POINT OF BEGINNING.

Containing an area of 2.4 acres more or less.

End of Description

s

Bryn M. Wright, P.L.S. 8071
Expires 12/31/2007
5000 Executive Parkway, #125

San Ramon, Ca 94583
EXHIBITC
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