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City of Merced
Notice of Preparation of a Draft Environmental Impact Report
Date: July 9, 2018
Project Title: City of Merced Sewer Master Plan Update

To: Responsible Agencies, Organizations, and Interested Parties

Lead Agency: City of Merced
678 W 18th St
Merced, CA 95340
(209) 385-6800

Contact: Ken Elwin, PE, Public Works Director, City of Merced
INTRODUCTION

The City of Merced (City) will prepare an Environmental Impact Report (EIR) that addresses the potential impacts of
implementing the proposed Updated Wastewater Collection System (WCS) Master Plan (Master Plan or proposed
Project) to address key wastewater infrastructure needs within the City. Your input is requested in the form of written
comments regarding the scope of the EIR including potential environmental impacts and alternatives to be
considered.

The EIR is being prepared in compliance with the California Environmental Quality Act (CEQA). Under CEQA, upon
deciding to prepare and EIR, the City, as lead agency, must issue a Notice of Preparation (NOP) to inform trustee
agencies, the public, and responsible agencies of the decision. Accordingly, the purpose of this NOP is to provide
information describing the Master Plan including associated potential environmental effects to those in the public who
may wish to comment regarding the scope and content of the information to be included in the EIR. Agencies should
comment on such information as is related to their statutory responsibilities in connection with the Master Plan.

The EIR will provide an evaluation of potential environmental impacts associated with implementation of the Master
Plan at a project- and program-level where appropriate. The Master Plan location, description, and environmental
resource areas that may be affected by development of the Master Plan are described below. The EIR will evaluate
potentially significant environmental impacts of the Master Plan, on both a direct and indirect, and cumulative basis;
identify mitigation measures that may be feasible to lessen or avoid such impacts; and identify alternatives that may
lessen one or more potentially significant impact to the Master Plan.

PROJECT LOCATION/SETTING

Figure 1, Project Vicinity, shows the setting of the proposed Project area in the Merced County region. The proposed
Project is located entirely within the boundaries shown in the City's Merced Vision 2030 General Plan, including the
University of California at Merced (UC Merced) campus and additional community planning areas (Figure 2). This
area includes the area within existing City limits, as well as the authorized sphere-of-influence (SOI) for the City, as
recognized by the Merced County Local Agency Formation Commission (LAFCo).



PROJECT DESCRIPTION

Development of the WCS Master Plan has been an iterative process from 2002 to 2017 to evaluate and assess
function, expansion, and replacement of the wastewater collection system within the City to accommodate existing
and future development. Wastewater generated within the City is collected in a series of pipelines which the City
owns, operates, and maintains. The system includes over 400 miles of gravity sewers which collect wastewater from
a majority of residential users, as well as, commercial users, industrial users, and public uses.

The current Master Plan identifies potential capacity constraints within the existing sewer system, assesses the future
demand for these services, and develops recommendations for short- and long-term Capital Improvement Projects
(CIP) to address the identified issues needed to serve the anticipated future capacity. During preparation of the
Master Plan the City attempted to minimize impacts to the four natural streams that flow through the City: Fahrens
Creek, Black Rascal Creek, Cottonwood Creek and Bear Creek, while working to maximize gravity flow of the sewer
system to reduce energy and pump station costs.

This most recent draft Master Plan, released in December 2017, incorporated elements from other planning
documents that have been developed, including the Merced Vision 2030 General Plan and the University of California
(UC) Merced 2020 Project Addendum Long Range Development EIS/EIR. These planning documents, combined with
the Master Plan, have led to the identification of Alternative Plan A as the preferred alternative to address the long-
range sewer system planning needs for the City.

PROJECT ELEMENTS

The purpose of the Master Plan is to:

1. Update land use and wastewater flows accommodating the Merced Vision 2030 General Plan;

2. Assess the available capacity of the City’s major sewers;

3. Determine the best means to sewer the build-out of the Merced Vision 2030 General Plan SUDP;
4. Develop an interim service plan and CIP for City growth; and

5. Establish a sewer repair and replacement program.



V:\1840\active\184030360 - City of Merced Master Plan\drawing\graphics\oct_2016\merc_eir_project_vicinity.ai mim 5-25-2018

ODESTO

152 \

TURLOCK

MERCED

165

MERCED, CA
MERCED COUNTY

City of Merced
Wastewater Collection System Master Plan
Environmental Impact Report

LOS BANOS

PROJECT LOCATION

i
i

MADER

180

Figure 1
Project Vicinity



V:\1840\active\184030360 - City of Merced Master Plan\drawing\graphics\oct_2016\merc_eir_proposed_project.ai mim 5-25-2018

N

0 0.2 0.4 0.6 0.8 1.0
APPROXIMATE SCALE IN MILES

W BELLEVUE RD

W YOSEMITE AVE

HIGHWAY 59
PUMP STATION

. WESTERN

INDUSTRIAL
PARK

Q’ST

DEDICATED HIGH

STRENGTH/HIGH VOLUME
INDUSTRIAL WASTE LINE

WESTAVE

MERCED
MUNICIPAL
AIRPORT

48-INCH
INTERCEPTOR

S THORNTON RD

GOVE RD

W REILLY RD

CITY OF
MERCED
WWTRF

=y,

Y
‘o
A ——

City of Merced
Wastewater Collection System Master Plan
Environmental Impact Report

‘G’ ST

E BELLEVUE RD

E CARDELLA RD

LAKE RD

‘G’ ST

MCKEE RD

W OLIVE DR

S,q/v
4 g,
€p
R

~N
@
(]

S‘G’'ST

E GERARD AVE
GERARD
TRUNK

E MISSION AVE

REILLY RD

UC MERCED
CAMPUS
E OLIVE DR
o
o
>
o
o
X
E CHILDS RD

E GERARD AVE

LEGEND

== FORCEMAINS

LIFT STATIONS
PROPOSED UPGRADES

""" EXISTING CITY LIMITS

PARCELS IDENTIFIED IN
EITHER NMSD OR TSAM

::: MERCED VISION 2030 GP SUDP BOUNDARY

1 SUDP BUILDOUT SEWERSHED
— EXISTING SEWER SYSTEM
CREEKS

Figure 2
Proposed Project



ENVIRONMENTAL EFFECTS AND SCOPE OF THE EIR

The EIR will analyze potentially significant impacts that result from construction and operation of the Master Plan.
Pursuant to section 15063(a) of the CEQA Guidelines, the EIR will evaluate the full range of environmental issues
contemplated for consideration under CEQA statute and the CEQA Guidelines including:

Aesthetics and Visual Resources

Agriculture and Forestry Resources

Air Quality and Greenhouse Gases
Biological Resources

Cultural and Tribal Resources

Energy Resources

Geology, Soils, and Mineral Resources
Hazards, Hazardous Materials, and Wildfires

Hydrology and Water Quality
Land Use and Planning
Noise

Population and Housing
Public Services and Utilities
Recreation

Transportation and Traffic

Potential environmental impacts associated with implementation of the Master Plan are anticipated to be analyzed at
project-level where feasible and a program-level for all other considerations. Preliminary screenings indicate that any
potential adverse effects can be avoided, redesigned, minimized and/or mitigated through the development of
alternatives or adoption of appropriate mitigation measures. The EIR will consider a range of potential temporary
construction-period impacts, permanent impacts, and cumulative impacts.

SUBMITTING COMMENTS

Comments and suggestions as to the appropriate scope of analysis in the EIR are invited from all interested parties.
Written comments or questions concerning the EIR for the WCS Master Plan should be directed to the City’s public
works director at the following address by 5:00 PM on August 7th, 2018.

Ken Elwin, PE, City of Merced Public Works Director
678 W 18™ Street
Merced, CA 95340
E-mail: elwink@cityofmerced.org

All comments should please include the name, email address, phone number, and mailing address of the contact
person submitting the written response. In the event no response or request for additional time is received by any
responsible agency or trustee agency by the end of the review period on August 7th, 2018, the City may presume
that the responsible agency or trustee agency has no response.

SCOPING MEETING

A public scoping meeting will be held to receive comments on environmental issues that should be addressed in the
Draft EIR as well as the range of practicable alternatives to be evaluated in the Draft EIR. The address, date, and
time of this meeting are as follows:

Date: Tuesday, July 24, 2018
Time: 5:30 -7:30 pm
Place: Merced Civic Center, Sam Pipes Room
678 W. 18" Street
Merced, CA 39540






August 7, 2018

City of Merced
Merced City Council,
678 West 18" st.
Merced, CA 95340

Dear, Mayor Mike Murphy and Councit members, Michael Belluomini, Kevin Blake, Josh Pedrozo,
Anthony Levi Martinez, Jill Mcleod, Matthew Serratto

We are writing this letter as landowners of property adjacent to the proposed 2030 Sewer Project along
Cardelia Rd. We have owned and farmed 240 acres of land in this location for over 40 years. Our
income is derived from farming our land to almonds and winter oats. We do believe that planning for
northern growth is vital, but we have watched over many years the ebb and flow of development in
north Merced. While developers close to the University of California, Merced, and the Lake Road and
Bellevue Corridor may be in a hurry to have sewer access, development of lands in between the
University and Cardella Rd. will likely not be developed for many years. The majority of this land is still
used for farming, grazing cattle, and low-density residential.

It is our understanding that it is the City of Merced’s plan to create a sewer assessment district to
finance the 2030 sewer project. We have heard numbers in the neighborhood of $1000 per acre per
year for 40 years. For our family, that would mean $240,000 per year, which would put such a financial
burden that we could be forced to lose our land or change our livelihood. This is simply unsustainable
for any landowner who does not develop their property, essentially forcing alt farmers and residents
along Cardella Road to sell out or change their current operations completely. Much of the land is
owned in small parcel ranchettes that function on private septic systems, and those that would benefit
in the long term would only be the developers. How could it be that the burden would lie with
landowners, with and unsustainable assessment?

As landowners, longtime citizens of Merced, and parents, we feel an obligation to find a balance
between planning for the future of our community as a whole and planning for our future as a family.
We urge you to not only consider the University of California and its interest in the project, but find an
equitable financial solution to finance any “ sewer expansion” for which the benefits are years in the
future for the landowners in between.

Sincere%

‘{ /{/;/«_ / 7 5/;)///71@ ‘

Pete and Vicki Bandoni



Law Offices of
Richard L. Harriman
1078 Via Verona Drive
Chico, California 95973-1031
Telephone: (530) 343-1386
Email: harrimanlawl@sbcglobal.net

August 6, 2018

VIA EMAIL TRANSMISSION
[elwink@cityofmerced.org]]

Ken Elwin, PE,

Public Works Director
City of Merced

678 W. 18th Street.
Merced, CA 95340

Re:  Merced Wastewater Collection System Master Plan (MWCSMP)
Comments re Notice of Preparation for Environmental Impact Report
Request for Notice of All Public Notices re Availability of Public
Environmental Review Documents and Meetings, Hearings, and Workshops

Dear Mr. Elwin:

As you were informed previously at the Scoping Meeting for the above-referenced
Program and Project held on July 24, 2018, I am a property owner in the City of Merced and also
represent the Merced Citizens for Responsible Planning (MCRP) and the San Joaquin Valley
Environmental Defense Center (SJVEDC), regarding this matter.

After having carefully reviewed the Notice of Preparation (NOP) for the above-
referenced Program and Project Environmental Impact Report (EIR), I am submitting the
following objections to and comments regarding the NOP for the above-referenced EIR.

1. Tincorporate by reference herein all of the oral objections and comments made by
attorney Michael Claiborne and the undersigned at the Scoping Meeting held on
July 24, 2018.

2. The project description for the program and project is inadequate, due to the fact the
proposed program and project fails to provide a stable, complete, finite, and accurate
description of the “whole of the project” because the NOP fails to include the
expansion of the City’s Waste Water Treatment Facility at Gurr Road, which will the
proposed project is designed and will be constructed to serve.



3. Based on the previous comment, the Notice of Preparation is defective and fails to
provide the public and stakeholders with adequate notice of what the true and
accurate “whole of the project” will be. Therefore, the NOP should be corrected, re-
circulated to the trustee and affected federal, state, and local agencies, and published
as required by law; and the Scoping Meeting should be re-noticed and conducted,
after the project description has corrected to remedy the improper segmentation of the
whole project, due to the “piece-mealing” of the program and project by the lead
agency, so that the City property owners, taxpayers, and rate-payers will be properly
informed of the true scope of the whole program./project and cost of the whole
program/project.

4. The Project Alternatives need to be revised and expanded to disclose, analyze, and
consider the use of de-centralized tertiary treated wastewater facilities that can be
specially planned, designed, and engineered to be constructed and served new growth
as it occurs, rather than incurring the exorbitant costs of the construction and debt
service for growth that may not occur or be necessary. [See article attached to
December 18, 2017 letter to the City Council, regarding the City’s Urban Water
Management Plan, enclosed herewith and incorporated herein.]

5. The 2017 UWMP is flawed and invalid, based on the reasons set forth in Comment
No. 4 hereinabove, which needs to be disclosed, analyzed and considered in the
program/project EIR.

6. The City’s proposed use of surface water supplied by the Merced Irrigation District
(MID) from the Merced River raises significant environmental effects and other legal
issues that need to be disclosed, analyzed, and considered in the EIR for this
program/project.

7. The EIR needs to disclose, analyze, and consider the common law Public Trust
Doctrine’s applicability to the City’s proposed use of in-stream surface water in
conjunction with the groundwater supply that has been historically relied upon by the
City for its Municipal and Industrial (“M&I’) water supplies. Specifically, the EIR
must disclose, analyze, and consider the legal and other design and construction
issues raised by the use of water impressed with the “Public Trust” for its M&I
purposes, in conjunction with the California Water Code mandate to recycle and re-
use its treated urban effluent within its jurisdiction. [See CWC sections 13350 et

seq.]

8. The Urban Water Management adopted by the lead agency on December 18, 2017 is
defective and valid due to the failure of the City to include and analyze recycling and
re-use of treated urban water effluent within is jurisdiction. [See Commentator’s
letter of December 18, 2017 to the City Council, attached hereto and incorporated
herein by reference.]

9. The EIR needs to disclose, analyze, and consider in the Environmental Background
and Environmental Setting section the recently announced policy and decision to



10.

1.

12.

reduce the diversion of surface water from the Merced River and other tributaries of
the San Joaquin River by 40-60%, due to fact that the City’s 2017 UWMP plan states
the lead agency’s policy and decision to depend on a conjunctive use system.
Specifically, the City has stated in its UWMP that it will use surface water diverted
by the MID for its agricultural water supply to mix with existing groundwater
supplies for the City’s M&I uses. This foundational assumption included in the
City’s 2017 UWMP is no longer valid and cannot be relied upon in the EIR for the
proposed program/project.

The EIR needs to disclose, analyze, and consider the local Groundwater
Sustainability Agency’s (GSA’s) groundwater management plan, which has not yet
been completed or adopted. Until the local GSA’s groundwater management plan has
been completed and adopted, the lead agency’s lack of a final plan must be disclosed,
analyzed, and considered, and the City will need to provide current updated accurate
groundwater facts, data, and information about the reliability and sustainability of
both the surface water supply that may be banked in the City’s groundwater basin and
the existing supply of groundwater that the City plans to utilize to provide potable
water for the City’s M&I supplies identified in the 2017 UWMP. These facts, data,
and information will need to be analyzed and considered in both the Environmental
Background/Setting sections and the Project Alternatives section of the EIR.

The EIR needs to include full disclosure, analysis, and consideration of the direct and
indirect impacts on the City’s proposed surface and groundwater supplies from
“Global Warning.” The NOP refers to “Greenhouse Gases;” but this term should
include facts, data, and information regarding “Global Climatic Disruption,” as
described by Dr. John Holdren (former Assistant to the President on Science and
Technology and Harvard Professor of Environmental Policy) in Thomas L.
Friedman’s 2008 book, “Hot, Flat, and Crowded,” at page 134. This subject matter
must be addressed in the Environmental Background, Air Resources, Biological
Resources, Hydrological Resources and Project Alternatives. These sections must
include disclosure, analysis, and consideration of the substantial probability of
significant reduction in the amount of annual snowfall and spring runoff from the
Sierra Nevada in the Merced River, which is purported to be the surface water source
of the City’s M&I water supplies and of the recharge for agricultural, municipal, and
industrial use.

The EIR must analyze and consider Environmental Justice issues, with respect to
how the proposed program/project will impact the lower income communities and
communities of color in the City of Merced regarding the issues raised at the Scoping
Meeting by Michael Claiborne, attorney for the Leadership Counsel for Justice and
Accountability, concerning adverse impacts on affordable housing and other quality
of life issues that disproportionally impact the African-American, Hmong, Latino,
and lower income communities in the City. In addition, the issue of consistency with
the City General Plan, which the City must update to include an Environmental
Justice Element by the end of 2018, must be disclosed, analyzed, and considered,
pursuant to Government Code sections 65040.12 and 65302(h).



13.

14.

15.

The issues of General Plan consistency with the program/project, as a whole, must be
disclosed, analyzed, and considered in the EIR. These issues have been raised
numerous times in the stakeholders’ meetings, public meetings before the City
Council, the public hearings regarding this program/project, and the UWMP matter,
at which City Staff and the City’s consultants from STANTEC have been present. It
is the position of this Commentator that the City will need to amend the City General
Plan as part of the process and actions taken by the City Council to proceed with the
proposed program/project, both as described and as a whole. Therefore, this
Commentator has raised and is raising, again, this issue as one which must be
properly addressed in the Draft EIR and the EIR process that has been commenced.
The amendment of the City General Plan policies, goals, objectives, and its
implementation action plan should have been included in the NOP and notice to the
public of the Scoping Meeting; and this defect in the NOP and the Notice to the
Public is raised herein and is not waived.

As was raised in the Scoping Meeting by Mr. Claiborne and me, there is a substantial
probability that the proposed program/project will have a significant impact on the
physical environment of the minority communities who reside in Merced, as caused
by short-term, intermediate term, and long-term construction activities and by the
physical urban blight that will be caused by the development and construction of the
proposed program/project. Moreover, the failure to provide and include the costs of
the construction of the expansion of the Gurr Road WWTF caused by this
program/project and the long-term servicing of the debt from the program/project as a
whole in the NOP constitutes a major defect in the notice to the public of the
proposed program/project as a whole. This procedural defect should be remedied
immediately by the revision and correction of the notice of the NOP and the Scoping
Meeting, because this issue is not waived and will infect the entire environmental
review process, if not addressed forthwith.

With regard to the issue of impacts caused by urban blight to the physical
environment by the proposed program/project, the City’s consultants must disclose,
analyze, and consider the potentially significant effects on the existing urban
environment in the EIR and should include an economic study of such potential
environmental effects in the EIR. This study should also include an analysis of the
potentially significant financial impacts on property owners and rate-payers of the
substantial increase in debt service and operating expenses generated by and
associated with the development of the program/project as a whole. If the economic
and financial impacts of the program/project are not addressed, the City could face
another financial disaster similar to the recent recession (e.g., the Bellevue Ranch
infrastructure bond default by property owners and developers), due the failure of the
lead agency to identify, disclose, analyze, and consider the potentially significant
impacts of the overly aggressive expansion of the City’s sewer collection system
infrastructure and the WWTF on Gurr Road, in violation of the City’s current General
Plan policies, goals, objectives, and implementation action plan.



Thank you for the opportunity to comment on the NOP for this program/project EIR.
Please note the procedural objections set forth herein and the undersigned’s request for timely
written notice by email and U.S. Mail of all future environmental review and planning
documents and all public stakeholders’ meetings, workshops, Planning Commission and City
Council meetings and hearings concerning this matter, including Agenda items regarding the
revision and/or amendment of the program/project description and/or Notice of Preparation and
re-scheduling of another Scoping Meeting for the revised project description and Notice of
Preparation.

Respectfully submitted,

/s!/ Richard L. Harriman
RICHARD L. HARRIMAN
Attorney for MCRP and the
San Joaquin Valley
Environmental Defense Center

Encl.: December 18, 2017 Letter re 2017 UWMP w/ enclosures

cc: Ken Alex, Director, OP&R
California Department of Water Resources
Central Valley Regional Water Quality Control Board
Merced Sun Star
Clients



Law Offices of
Richard L. Harriman
1078 Via Verona Drive
Chico, California 95973-1031
Telephone: (530) 343-1386
Email: harrimanlawl@sbcglobal.net

December 18, 2017

VIA EMAIL TRANSMISSION
[cityclerk@cityofmerced.org]

Michael Murphy, Mayor
Merced City Council

678 W. 18th Street, 1st FI.
Merced, CA 95340

Re:  City of Merced Amended 2015 Urban Water Management Plan (UWMP)
Item J.3 on Council Consent Agenda for December 18, 2017
Comments and Objections re Final Amended 2015 UWMP
Hearing Date: December 18, 2017; 6:00 p.m.
Request to Pull Matter from Consent Agenda and Discuss

Honorable Mayor Murphy and City Council Members:

As you have been previously informed, I am a property owner in the City of Merced and
also represent the Merced Citizens for Responsible Planning (MCRP) and the San Joaquin
Valley Environmental Defense Center. .

The purpose of this letter is to request that you pull the above-referenced item from your
Consent Calendar, in order to discuss and deliberate in open session the approval of the proposed

final Amended City of Merced 2015 Urban Water Management Plan, which is required to have
been approved no later than July 1, 2016.

After having carefully reviewed the above-referenced document, I am submitting the
following comments and objections to the final Amended 2015 UWMP.

1. P.6-7,line 2: The plan mistakenly refers to “sewer drought conditions,” which
should be corrected to read “severe drought conditions.” (emphasis added)

2. The final Amended 2015 UWMP states, at p. 6-10:

CWC §10633



The plan shall provide, to the extent available, information on recycled water and its potential
for use as a water source in the service area of the urban water supplier. The preparation of
the plan shall be coordinated with local water, wastewater, groundwater, and planning agencies
that operate within the supplier’s service area

All of the City’s wastewater is treated at the Wastewater Treatment Facility (WWTF).
Currently, the City’s recycled water program is in its early stages and is used within the
Public Works Collections Department. The City does not have the infrastructure to convey
large quantities of recycled water to customers within the service Area. Any recycled water
not used by the Public Works Department is used for Agricultural irrigation and environmental
purposes. According to the 2016 Draft Sewer Master Plan, the City’s wastewater generation was
85 gallons.” (emphasis added)

As will be discussed in greater detail below, the primary defect in the Amended 2015
UWMP is that it does not comply with the mandatory statutory requirement that the UWMP
discuss and analyze the potential for use of recycled water as a water source in the service area of
the City of Merced and the alternatives which would achieve this statutory goal.

The amended UWMP concedes that the City’s recycled water program is in its early
stages and that the City does not have the infrastructure to convey large quantities of recycled
water to customers within the service area. [see quoted portion above] The reason for this lack
of progress in the development of the use of recycled water in the City is that it has not chosen to
analyze or include consideration of the use of recycled water in the City’s service area. The
evidence for this statement is contained in the 2016 Draft Sewer Master Plan, which fails to
include a plan for the development of infrastructure for a sewer water recycling plant in north
Merced, where a majority of development is occurring and will continue to occur, due to the
location of the University of California campus, nor has the City has chosen not to analyze or
consider the alternative of de-centralized tertiary treatment facilities to be constructed on the site
of, or in close proximity to, new developments as they occur.

In addition, there is no analysis or consideration in the Amended UWMP of the
cumulative financial impacts to the City of Merced and to its residents from the costs of the
infrastructure necessary to treat the surface water proposed by the City, the new trunk line
system necessary to transport the untreated effluent to the existing Waste Water Treatment
Facility (WWTF) located 10-12 miles from new development in north Merced, of the expansion
of the WWTF, nor of the cost of a separate trunk line to return the treated effluent to the location
of new development for re-use, as required by California Water Code (CWC) section 13350 et
seq. (re-use of treated recycled urban effluent in the service area of the source of the untreated
urban effluent).

Despite the fact that the City has been working on the Draft Sewer Master Plan since
2007 and on the 2015 UWMP for over almost four years, there is still no evidence in the
amended 2015 UWMP that the City intends to comply with either CWC sections 10633 or
13350. It should also be noted that, in Fig. 3.4 at p. 3-9, the population of the City will be
105,000 in 2020 and approximately 145,000 in 2035, according to the 2035 Merced General Plan



Update. Thus, the longer the City postpones its compliance with CWC sections 10633 and
13350, the more costly in will be for the City and its ratepayers to treat and transport potable and
recycled water for re-use in the City’s service area.

Therefore, the City should address, analyze, and consider the potential for the use of
recycled water now---as mandated by CWC sections 10633 and 13350 et seq.

3. Section 6.4.3.2, at p. 6-18, of the amended UWMP states:

“CWC 810633

(f) (Describe the) actions, including financial incentives, which may be taken to encourage the
use of recycled water, and the projected results of these actions in terms of acre-feet of recycled
water used per year.

CWC § 10633

(g) (Provide a) plan for optimizing the use of recycled water in the supplier’s service area,
including actions to facilitate the installation of dual distribution systems, to promote
recirculating uses, to facilitate the increased use of treated wastewater that meets recycled
water standards, and to overcome any obstacles to achieving that increased use. (emphasis
added)

The City supports use of reclaimed water in the service area where economically feasible,
though there are no current plans to do so. The City however, has taken steps to promote and
expand the use of reclaimed water and promote awareness among City stakeholders. The
majority of the potential use of recycled water consists of agricultural demands and minimal
application is planned for urban reuse. The City does not provide or maintain incentives to
use reclaimed water.” (emphasis added)

The foregoing quotation from the Amended UWMP further demonstrates, again, the
City’s lack of compliance with CWC section 10633. Here, the City blatantly disregards the
mandatory statutory language in subsection (g) above to “Provide a plan” for the express
purposes of “for optimizing the use of recycled water in the supplier’s service area, including
actions to facilitate the installation of dual distribution systems, to promote recirculating uses, to
facilitate the increased use of treated wastewater that meets recycled water standards, and to
overcome any obstacles to achieving that increased use.”

In this context, it is particularly instructive to refer to Tables 6-7 and 6-8, at pp. 6-17 and
6-18, which report that no more than 1.0 acre foot (AF) of the treated effluent is currently used
for urban re-use in the City’s service area as required by CWC section 13350 et seq., which
“consultant’s failure to perform its duties under its contract with the City to provide an UWMP
which complies with the statutorily requirements of the Act.

The foregoing citations to CWC section 10633 set in relief the City’s willful
failure and refusal to proceed in the manner required by law, in violation of CWC section 10651.



4. Section 6.7, p. 6-19, states:

“CWC 810631

(g) ...The urban water supplier shall include a detailed description of expected future projects
and programs...that the urban water supplier may implement to increase the amount of the
water supply available to the urban water supplier in average, single-dry, and multiple-dry
water years. The description shall identify specific projects and include a description of the
increase in water supply that is expected to be available from each project. The description
shall include an estimate with regard to the implementation timeline for each project or
program.” (emphasis added)

The foregoing section reinforces the statement immediately preceding this statement in
section 6.6.2, which states:

“UC Merced’s Long Range Development Plan identifies the need for the Campus to
consider the use of recycled water for irrigation and industrial use. The plan recognizes
the City as a source for recycled water. However, the City and UC Merced do not have
any plans to implement the transfer of recycled water. Therefore, any transfers between
the City and UC Merced have not been considered for the planning period. The City’s
2015 Water Master Plan (Water Master Plan) identifies the need to increase the water
supply in the future and outlines alternatives to address the potential supply deficiency.”

These two sections, again, demonstrate the City’s unwillingness and refusal to analyze,
discuss or consider the use of tertiary treated effluent or de-centralized tertiary treatment
facilities in its UWMP. Section 6.7 also fails to include a “detailed description of expected
future projects and programs...that the urban water supplier may implement to increase the
amount of the water supply available to the urban water supplier in average, single-dry, and
multiple-dry water years” and to “identify specific projects and include a description of the
increase in water supply that is expected to be available from each project,: as required by CWC
section 10631(g) set forth above.

Specifically, the amended UWMP fails to disclose and include a detailed description of
the conveyance system that will be necessary to transport the additional untreated effluent that
will be produced as a result of the use of surface water with groundwater in the proposed
“conjunctive water use” system which is described in the amended UWMP, along with the
project and program that will be necessary to expand the WWTF on Gurr Road to treat the
increased supply of water resulting from the importation of surface water from the Merced River
source utlilized by the Merced Irrigation District (MID).

What has been omitted from the amended UWMP by the City and its consultants is the
cumulative project infrastructure and its components that will have to be constructed as parts of
the new Surface Water Treatment Plant (SWTP) system---including the cost to the City and its
residents of this entire integrated water supply, treatment, re-use, and disposal system. By
omitting the required “detailed description of future projects and programs that the urban water
supplier may implement to increase the amount of water supply available to the urban water
supplier,” the City violates the legislative intent of the law set forth in CWC sections 10610.2
and 10610.4.



Specifically, the amended UWMP violates CWC section 10610.4, subsections (a), (b),
and (c), as follow:

(a) The management of urban water demands and efficient use of water shall be actively
pursued to protect both the people of the state and their water resources.

(b) The management of urban water demands and efficient use of urban water supplies shall
be a guiding criterion in public decisions.

(c) Urban water suppliers shall be required to develop water management plans to actively
pursue the efficient use of available supplies.

In support of the foregoing arguments in favor of including a meaningful role for de-
centralized recycling opportunities in the City’s 2015 UWMP, I have provided a copy of an
article that was published in the Valley Voice in the summer of 2015, which was also published
in the Merced Sun Star in July, 2015, for your information and for the record.

Finally, the failure of the City to comply with CWC section 16031, subd. (g) will result in
the improvident and imprudent expenditure of public funds, which will result in a substantial
increase to City residents and tax payers in the rates paid to store and supply their potable water
and to convey and treat the increased wastewater resulting from growth and development in the
City. The residents and rate payers of Merced deserve to have their legal and economic interests
protected by your City Council.

With your Council’s leadership, Merced can be a statewide example of “Smart Growth”
and financially responsible development. Please do not adopt the proposed resolution
approving the amended 2015 UWMP in its current form and until your Sewer Master Plan
has been finally approved. The City is already a year and a half late in approving its UWMP;
please take the time to do it and the Sewer Master Plan right.

Respectfully submitted,

/s!/ Richard L. Harriman
RICHARD L. HARRIMAN
Attorney for MCRP and the
San Joaquin Valley
Environmental Defense Center

Encl.: Valley Voice Article
cc: Clients
Council members
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Another Alternative
Posted on August 6, 2015 by Richard L. Harriman
Lester Snow’s recent editorial, “Drought Serves as Wake-up Call for Major Changes” (Sacramento Bee, July
11), invites renewed focus on “improved urban water conservation.” You like thisBe the first of your

this

California statutes mandate re-use of tertiary treated wastewater by urban communities within their
jurisdictions. Re-use of tertiary treated wastewater from de-centralized treatment facilities for purposes that do Valley Voice

not require potable water is defined as “beneficial use” of water. 1,049 likes
Lik& PageLiked
Civil engineering consultants in the Bay area and the San Joaquin Valley already have the knowledge and ' Share |
< »

technology necessary to design and construct specially engineered tertiary wastewater treatment systems to
serve new development or retro-fit infill development. The UC Merced Engineering Department has the
intellectual ability and resources to assist in the application or improvement of such technology in Merced and
the Valley. If implemented, this technology can reduce the demand for potable urban water by almost 30% .

Similarly, financing for de-centralized tertiary wastewater systems is available. Community Facility District
(CFD) financing for public police, fire safety services, and infrastructure for public utilities is commonly utilized
throughout the state. Public finance consultants are familiar with this financing; and, following the repeal of
redevelopment agency statutes, new financing options are being created by consultants, and new legislation
will follow.

The financial and environmental benefits of specially engineered community wastewater treatment facilities are
numerous. First, using small-scale wastewater treatment systems allows a local government to avoid excess
treatment capacity and debt service for development of treatment facilities that are over-sized to anticipate
future growth. Second, the use of small-scale community wastewater treatment facilities avoids having to
speculate about the rate of future growth and allows the local governments to respond more accurately to real
growth, rather than speculate on growth during uncertain future economic conditions.

The failure to use small-scale wastewater facilities imposes an unnecessary burden on the existing local
taxpayers and water users. Currently, they pay for excess unused capacity that does not benefit these rate
payers—who do not need it, and will never use it. Using tertiary treated wastewater from small-scale de-
centralized facilities avoids the cost of having to construct and operate additional unnecessary water
conveyance facilities to return the tertiary treated waste water to the users for re-use on site. .
Upcoming Events
Finally, the environmental benefits of small-scale wastewater treatment facilities includes re-use of urban
tertiary treated wastewater closer to the original user, as required by statute, which will reduce the total
amount of groundwater used. Second, the use of this technology allows local governments to “fine tune” the Valley Oak
amount and rate of new growth which will occur in the local community. Third, these systems may be used for
both new development and retro-fitting in-fill growth, without expanding or surcharging the existing centralized SPCA Yappy
wastewater treatment facilities. Fourth, charging the residents of the new growth and/or infill development for
the cost of their own wastewater treatment facilities and operating expenses will make these residents more Hour
aware of their own water use, so they may reduce their use of potable water supplies as much as possible.
Fifth, the use of small-scale de-centralized wastewater treatment facilities will reduce demand per capita on
groundwater supplies.

Tue 11

August 11 @ 5:00 pm - 9:00 pm
Recurring Event (See all)
Every month on the second

Therefore, the current paradigm of hugely expensive large-scale centralized wastewater treatment facilities Tuesday

must be re-examined in the light of currently available wastewater treatment technology and financing. The Planing Mill Artisan Pizzeria
Governor Brown’s administration should aggressively pursue “improved urban conservation” by permitting  Visalia CA

developers to elect state-of-the-art small-scale de-centralized tertiary wastewater systems for new

development. This alternative can be expedited and implemented quickly by executive action. This strategy will  Tue 11
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save money for local rate payers and will protect environmental resources, while implementing the mandatory V 11 O k
“beneficial use” of recycled tertiary treated wastewater. a ey a

Mr. Harriman is an environmental and land use attorney who has practiced in the Central Valley for over 39 SPCA Yap py
years. Hour
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Email * August 11 @ 6:15 pm - 7:00 pm
Recurring Event (See all)
Every week
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Tulare Public Library
Tulare CA
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Exeter CA

Farmers
Market at
Quail Park

August 12 @ 10:30 am - 1:30 pm
Recurring Event (See all)
Every week

Quail Park Retirement Village
Visalia CA
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From: Elwin, Ken

To: Clyma, Kimberly

Cc: Espinosa, Kim

Subject: FW: NOP COMMENTS

Date: Monday, August 6, 2018 8:53:18 AM
Attachments: NOP ATTACHMENTS SCSMP.pdf
Kimberly;

Please see the attached from Mr. Rick Telegan.

Thanks
Ken

From: RICK TELEGAN <fresno3rdm@aol.com>
Sent: Saturday, August 04, 2018 7:16 PM

To: Elwin, Ken <ElwinK@cityofmerced.org>
Subject: NOP COMMENTS

Mr. Elwin....Please accept this email, with attachments, as my comment letter
relative to the proposed environmental impact report intended to be prepared
for the city’s draft Sewer Collection System Master Plan. Thank you.

 Analyze the financial impact and economic burden, both direct and in-direct, on those
parcels of land within the North Merced Sewer District that have not yet been developed.

 Analyze and explain how this Sewer Collection System Master Plan would further the city’s
intent of consistency with each of the “Guiding Principles” enumerated in the “Merced
Vision 2030 General Plan” (beginning on page I-iii), particularly:

« Expansion of the Sphere of Influence and City boundary with phasing of
development to avoid premature conversion of agricultural land and to plan for
cost-effective extension of municipal services.

» Foster compact and efficient development patterns.

« Connectivity between existing and planned urban areas.

« Justify, in detail, why future developments (particularly in the new SUDP areas) should be
financially responsible for “addressing existing system deficiencies” (paragraphs 7.3.1 and
7.4.2 of draft plan, December 15, 2017), rather than the existing rate-payers (through the

monthly city imposed sewer service fees).

« Explain the fairness of the city’s intent to establish an assessment district encompassing the


mailto:kimberly.clyma@stantec.com
mailto:ESPINOSAK@cityofmerced.org
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )

CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )
ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13550. (a) The Legislature hereby finds and declares that the use of potable domestic water for nonpotable uses,
including, but not limited to, cemeteries, golf courses, parks, highway landscaped areas, and industrial and irrigation
uses, is a waste or an unreasonable use of the water within the meaning of Section 2 of Article X of the California
Constitution if recycled water is available which meets all of the following conditions, as determined by the state
board, after notice to any person or entity who may be ordered to use recycled water or to cease using potable
water and a hearing held pursuant to Article 2 (commencing with Section 648) of Chapter 1.5 of Division 3 of Title
23 of the California Code of Regulations:

(1) The source of recycled water is of adequate quality for these uses and is available for these uses. In determining
adequate quality, the state board shall consider all relevant factors, including, but not limited to, food and employee
safety, and level and types of specific constituents in the recycled water affecting these uses, on a user-by-user
basis. In addition, the state board shall consider the effect of the use of recycled water in lieu of potable water on
the generation of hazardous waste and on the quality of wastewater discharges subject to regional, state, or federal
permits.

(2) The recycled water may be furnished for these uses at a reasonable cost to the user. In determining reasonable
cost, the state board shall consider all relevant factors, including, but not limited to, the present and projected costs
of supplying, delivering, and treating potable domestic water for these uses and the present and projected costs of
supplying and delivering recycled water for these uses, and shall find that the cost of supplying the treated recycled
water is comparable to, or less than, the cost of supplying potable domestic water.

(3) After concurrence with the State Department of Public Health, the use of recycled water from the proposed
source will not be detrimental to public health.

(4) The use of recycled water for these uses will not adversely affect downstream water rights, will not degrade
water quality, and is determined not to be injurious to plantlife, fish, and wildlife.

(b) In making the determination pursuant to subdivision (a), the state board shall consider the impact of the cost
and quality of the nonpotable water on each individual user.

(c) The state board may require a public agency or person subject to this article to furnish information which the
state board determines to be relevant to making the determination required in subdivision (a).

(Amended by Stats. 2014, Ch. 544, Sec. 14. (SB 1458) Effective January 1, 2015.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13550. (a) The Legislature hereby finds and declares that the use of potable domestic water for nonpotable uses,
including, but not limited to, cemeteries, golf courses, parks, highway landscaped areas, and industrial and irrigation
uses, is a waste or an unreasonable use of the water within the meaning of Section 2 of Article X of the California
Constitution if recycled water is available which meets all of the following conditions, as determined by the state
board, after notice to any person or entity who may be ordered to use recycled water or to cease using potable
water and a hearing held pursuant to Article 2 (commencing with Section 648) of Chapter 1.5 of Division 3 of Title
23 of the California Code of Regulations:

(1) The source of recycled water is of adequate quality for these uses and is available for these uses. In determining
adequate quality, the state board shall consider all relevant factors, including, but not limited to, food and employee
safety, and level and types of specific constituents in the recycled water affecting these uses, on a user-by-user
basis. In addition, the state board shall consider the effect of the use of recycled water in lieu of potable water on
the generation of hazardous waste and on the quality of wastewater discharges subject to regional, state, or federal
permits.

(2) The recycled water may be furnished for these uses at a reasonable cost to the user. In determining reasonable
cost, the state board shall consider all relevant factors, including, but not limited to, the present and projected costs
of supplying, delivering, and treating potable domestic water for these uses and the present and projected costs of
supplying and delivering recycled water for these uses, and shall find that the cost of supplying the treated recycled
water is comparable to, or less than, the cost of supplying potable domestic water.

(3) After concurrence with the State Department of Public Health, the use of recycled water from the proposed
source will not be detrimental to public health.

(4) The use of recycled water for these uses will not adversely affect downstream water rights, will not degrade
water quality, and is determined not to be injurious to plantlife, fish, and wildlife.

(b) In making the determination pursuant to subdivision (a), the state board shall consider the impact of the cost
and quality of the nonpotable water on each individual user.

(c) The state board may require a public agency or person subject to this article to furnish information which the
state board determines to be relevant to making the determination required in subdivision (a).

(Amended by Stats. 2014, Ch. 544, Sec. 14. (SB 1458) Effective January 1, 2015.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13551. A person or public agency, including a state agency, city, county, city and county, district, or any other
political subdivision of the state, shall not use water from any source of quality suitable for potable domestic use for
nonpotable uses, including cemeteries, golf courses, parks, highway landscaped areas, and industrial and irrigation
uses if suitable recycled water is available as provided in Section 13550; however, any use of recycled water in lieu
of water suitable for potable domestic use shall, to the extent of the recycled water so used, be deemed to
constitute a reasonable beneficial use of that water and the use of recycled water shall not cause any loss or
diminution of any existing water right.

(Amended by Stats. 1995, Ch. 28, Sec. 40. Effective January 1, 1996.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482.)

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13552.2. (a) The Legislature hereby finds and declares that the use of potable domestic water for the irrigation of
residential landscaping is a waste or an unreasonable use of water within the meaning of Section 2 of Article X of the
California Constitution if recycled water, for this use, is available to the residents and meets the requirements set
forth in Section 13550, as determined by the state board after notice and a hearing.

(b) The state board may require a public agency or person subject to this section to submit information that the
state board determines may be relevant in making the determination required in subdivision (a).

(Amended by Stats. 1995, Ch. 28, Sec. 41. Effective January 1, 1996.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13552.4. (a) Any public agency, including a state agency, city, county, city and county, district, or any other political
subdivision of the state, may require the use of recycled water for irrigation of residential landscaping, if all of the
following requirements are met:

(1) Recycled water, for this use, is available to the user and meets the requirements set forth in Section 13550, as
determined by the state board after notice and a hearing.

(2) The use of recycled water does not cause any loss or diminution of any existing water right.

(3) The irrigation systems are constructed in accordance with Chapter 3 (commencing with Section 60301) of
Division 4 of Title 22 of the California Code of Regulations.

(b) This section applies to both of the following:

(1) New subdivisions for which the building permit is issued on or after March 15, 1994, or, if a building permit is
not required, new structures for which construction begins on or after March 15, 1994, for which the State
Department of Public Health has approved the use of recycled water.

(2) Any residence that is retrofitted to permit the use of recycled water for landscape irrigation and for which the
State Department of Public Health has approved the use of recycled water.

(c) (1) Division 13 (commencing with Section 21000) of the Public Resources Code does not apply to any project
that only involves the repiping, redesign, or use of recycled water for irrigation of residential landscaping necessary
to comply with a requirement prescribed by a public agency under subdivision (a).

(2) The exemption in paragraph (1) does not apply to any project to develop recycled water, to construct
conveyance facilities for recycled water, or any other project not specified in this subdivision.

(Amended by Stats. 2010, Ch. 288, Sec. 45. (SB 1169) Effective January 1, 2011.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13552.6. (a) The Legislature hereby finds and declares that the use of potable domestic water for floor trap priming,
cooling towers, and air-conditioning devices is a waste or an unreasonable use of water within the meaning of
Section 2 of Article X of the California Constitution if recycled water, for these uses, is available to the user, and the
water meets the requirements set forth in Section 13550, as determined by the state board after notice and a
hearing.

(b) The state board may require a public agency or person subject to this section to submit information that the
state board determines may be relevant in making the determination required in subdivision (a).

(Amended by Stats. 1995, Ch. 28, Sec. 43. Effective January 1, 1996.)
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13552.8. (a) Any public agency, including a state agency, city, county, city and county, district, or any other political
subdivision of the state, may require the use of recycled water in floor trap priming, cooling towers, and air-
conditioning devices, if all of the following requirements are met:

(1) Recycled water, for these uses, is available to the user and meets the requirements set forth in Section 13550,
as determined by the state board after notice and a hearing.

(2) The use of recycled water does not cause any loss or diminution of any existing water right.

(3) If public exposure to aerosols, mist, or spray may occur, appropriate mist mitigation or mist control is provided,
such as the use of mist arrestors or the addition of biocides to the water in accordance with criteria established
pursuant to Section 13521.

(4) The person intending to use recycled water has prepared an engineering report pursuant to Section 60323 of
Title 22 of the California Code of Regulations that includes plumbing design, cross-connection control, and
monitoring requirements for the public agency, which are in compliance with criteria established pursuant to Section
13521.

(b) This section applies to both of the following:

(1) New industrial facilities and subdivisions for which the building permit is issued on or after March 15, 1994, or, if
a building permit is not required, new structures for which construction begins on or after March 15, 1994, for which
the State Department of Public Health has approved the use of recycled water.

(2) Any structure that is retrofitted to permit the use of recycled water for floor traps, cooling towers, or air-
conditioning devices, for which the State Department of Public Health has approved the use of recycled water.

(c) (1) Division 13 (commencing with Section 21000) of the Public Resources Code does not apply to any project
which only involves the repiping, redesign, or use of recycled water for floor trap priming, cooling towers, or air-
conditioning devices necessary to comply with a requirement prescribed by a public agency under subdivision (a).

(2) The exemption in paragraph (1) does not apply to any project to develop recycled water, to construct
conveyance facilities for recycled water, or any other project not specified in this subdivision.

(Amended by Stats. 2014, Ch. 544, Sec. 15. (SB 1458) Effective January 1, 2015.)

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13552.8.&1... 8/4/2018
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )

CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )
ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13553. (a) The Legislature hereby finds and declares that the use of potable domestic water for toilet and urinal
flushing in structures is a waste or an unreasonable use of water within the meaning of Section 2 of Article X of the
California Constitution if recycled water, for these uses, is available to the user and meets the requirements set forth
in Section 13550, as determined by the state board after notice and a hearing.

(b) The state board may require a public agency or person subject to this section to furnish any information that
may be relevant to making the determination required in subdivision (a).

(c) For purposes of this section and Section 13554, “structure” or “structures” means commercial, retail, and office
buildings, theaters, auditoriums, condominium projects, schools, hotels, apartments, barracks, dormitories, jails,
prisons, and reformatories, and other structures as determined by the State Department of Public Health.

(d) Recycled water may be used in condominium projects, as defined in Section 4125 or 6542 of the Civil Code,
subject to all of the following conditions:

(1) Prior to the indoor use of recycled water in any condominium project, the agency delivering the recycled water to
the condominium project shall file a report with, and receive written approval of the report from, the State
Department of Public Health. The report shall be consistent with the provisions of Title 22 of the California Code of
Regulations generally applicable to dual-plumbed structures and shall include all the following:

(A) That potable water service to each condominium project will be provided with a backflow protection device
approved by the State Department of Public Health to protect the agency’s public water system, as defined in
Section 116275 of the Health and Safety Code. The backflow protection device approved by the State Department of
Public Health shall be inspected and tested annually by a person certified in the inspection of backflow prevention
devices.

(B) That any plumbing modifications in the condominium unit or any physical alteration of the structure will be done
in compliance with state and local plumbing codes.

(C) That each condominium project will be tested by the recycled water agency or the responsible local agency at
least once every four years to ensure that there are no indications of a possible cross connection between the
condominium’s potable and nonpotable systems.

(D) That recycled water lines will be color coded consistent with current statutes and regulations.

(2) The recycled water agency or the responsible local agency shall maintain records of all tests and annual
inspections conducted.

(3) The condominium’s declaration, as defined in Section 4135 or 6546 of the Civil Code, shall provide that the laws
and regulations governing recycled water apply, shall not permit any exceptions to those laws and regulations, shall
incorporate the report described in paragraph (1), and shall contain the following statement:

“NOTICE OF USE OF RECYCLED WATER

This property is approved by the State Department of Public Health for the use of recycled water for toilet and urinal
flushing. This water is not potable, is not suitable for indoor purposes other than toilet and urinal flushing purposes,
and requires dual plumbing. Alterations and modifications to the plumbing system require a permit and are
prohibited without first consulting with the appropriate local building code enforcement agency and your property

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13553.&Ia... 8/4/2018
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management company or owners’ association to ensure that the recycled water is not mixed with the drinking
water.”

(e) The State Department of Public Health may adopt regulations as necessary to assist in the implementation of
this section.

(f) This section shall only apply to condominium projects that are created, within the meaning of Section 4030 or
6580 of the Civil Code, on or after January 1, 2008.

(g) This section and Section 13554 do not apply to a pilot program adopted pursuant to Section 13553.1.

(Amended (as amended by Stats. 2012, Ch. 181, Sec. 84) by Stats. 2013, Ch. 605, Sec. 53. (SB 752) Effective
January 1, 2014.)

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13553.&la...  8/4/2018
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WATER CODE - WAT
DIVISION 7. WATER QUALITY [13000 - 16104] ( Division 7 repealed and added by Stats. 1969, Ch. 482. )
CHAPTER 7. Water Reclamation [13500 - 13557] ( Chapter 7 added by Stats. 1969, Ch. 482. )

ARTICLE 7. Water Reuse [13550 - 13557] ( Heading of Article 7 amended by Stats. 1994, Ch. 724, Sec. 6. )

13554. (a) Any public agency, including a state agency, city, county, city and county, district, or any other political
subdivision of the state, may require the use of recycled water for toilet and urinal flushing in structures, except a
mental hospital or other facility operated by a public agency for the treatment of persons with mental disorders, if all
of the following requirements are met:

(1) Recycled water, for these uses, is available to the user and meets the requirements set forth in Section 13550,
as determined by the state board after notice and a hearing.

(2) The use of recycled water does not cause any loss or diminution of any existing water right.

(3) The public agency has prepared an engineering report pursuant to Section 60323 of Title 22 of the California
Code of Regulations that includes plumbing design, cross-connection control, and monitoring requirements for the
use site, which are in compliance with criteria established pursuant to Section 13521.

(b) This section applies only to either of the following:

(1) New structures for which the building permit is issued on or after March 15, 1992, or, if a building permit is not
required, new structures for which construction begins on or after March 15, 1992,

(2) Any construction pursuant to subdivision (a) for which the State Department of Public Health has, prior to
January 1, 1992, approved the use of recycled water.

(c) Division 13 (commencing with Section 21000) of the Public Resources Code does not apply to any project which
only involves the repiping, redesign, or use of recycled water by a structure necessary to comply with a requirement

issued by a public agency under subdivision (a). This exemption does not apply to any project to develop recycled
water, to construct conveyance facilities for recycled water, or any other project not specified in this subdivision.

(Amended by Stats. 2014, Ch. 544, Sec. 17. (SB 1458) Effective January 1, 2015.)

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=13554.&la...  8/4/2018





1€89-98¢-60¢

e) ‘pactaN
193euey AlD
a|qweag uyor

"193em 3|qejod-uou Jo asn-a4 sy Suipiesau indul JNOA 104 NOA yueyy uleSy

"Ajsoud ysiy Asan e se paysijqelsa sey
[1ouno) Aud aya 1eyy uonenieas ue st 3 quiod siy3 1e Apnis uejd Ja3sew J9Mas ay1 01UO PaYdE] g 10U [IIM 21 y3noyye pue pJeay uaaq sey ad10A JnoA st wuiod Ay

‘|iej pue Jawwins syl Suunp aAlje AJaqgqnuys pue saaJ3 Jno daay|

03 z1]13n 01 WalsAs dup a1esedas e aney jou op 1eyy A1) ay) ul seale padedspue| 03 dLMM Y3} WOy 131em pajIAdIaL By [ney o1 Aud 3yl mojje [jim eyl 1osfoud
d1elpawiu ue Joy si Supjel st Al sy 1eyi uonde Jayio ayy 198png pardopy 9T0Z-STOT Y3 40 Med se juejd JusWIeal] 151EMIISEM BY] WOLY I31eM psjoAdau
Y1 40} S3SN JuaJaYIP SULIBPISUOD papuny 3q 03 Apnis a1esedas e pazuoyine (19uUNo) ALD 3yl 18yl i Suieaw |1PUNO) 49 AInf ay3 1e uiedxa 10u pip am 1By

‘sueipaw 19a43s pue sadeds uado ‘syied uno s1e81u1 01 Ja1em 3|gelod JO SN BY3 JO UOIINPaL 3Y] J0j [enuaod
s} pue A) ayi ul sesodund uoilesiil 1910 104 Jue|d JuswWIeaI] 191BMIISEM 3} Wouj 131em JuaN|ys ay3 azijiin 01 [eljualod syl UO SJUSWWOI JNOA 10) NOA yueyy

:ue8gIaL N

STOTZ ‘T Ainr

1918\ PapAdaY JO asN pafgnsg

WOy’ |0R @ NPIEOUSDI 0]

INd 90:2 5102 '¥L AInr ‘Aepsany Juss

<bio'pacsswioid®fejquielq> uyor ‘sjquiesg ‘woi4

E I T S

NVO313L DI





10!
TALLEY PUBLIC RADID DONATE (https:[[donate.nprstations.org[kvgr[[

Valley Public Radio - Live Audio
Clearly Classical *’»

Valley Public Radio News (/programs/vallev-public-radio-news)

Fresno, Clovis Plan To Mix Recycled Sewer
Water For Drinking

By MARC BENJAMIN (/PEOPLE/MARC-BENJAMIN) + 20 HOURS AGO

¥ Tweet (http://twitter.com/intent/tweet?

urI=httn%3A%2F%2Fvwvw.tinvurl.com%2Fv9hrvo9s&text=Fresno%ZC%ZOCIovis%ZOPIan%20To%20Mix%20Recvcl

f Share (http://facebook.com/sharer.php?

u=http%3A%2F%2Fwww.tinvurl.com%2Fv9hrvo9s&t=Fresno%2C%2OCIovis%20Plan%20To%2OMix%ZORecvcled%.

&+ Google+ (https://plus.google.com/share?url=http%3A%2F%2Fwww.tinyurl.com%2Ey9hryo9s)

K

Email (mailto:?
subiect=Fresno%2C%20CIovis%20P!an%20To%20Mix%20Reg(cled%ZOSewer%20Water%20For%ZODrinking%20&






- A S

I

(http://mediéd.publicbroadcastiﬁg.net/p/kvpr/fiIes/styles/x_large/public/20 1807/IMG_2034.jpg)

The Clovis Water Reuse Facility treats sewage and turns it into clean water for landscaping. The city's largest
user is Clovis Community Medical Center. The water also is used by Caltrans and the city for landscaping.
MARC BENJAMIN
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If you've been to Disneyland, Cambria, many parts of Los Angeles, then you most likely had a
swig of highly treated recycled water. Recycled water meaning, yes, it was once in a sewage
treatment plant.

For many years this recycled water has helped Orange County meet the needs of its
growing population and reduce the toll on its declining aquifers. Soon, the same kind of
water may be coming to Clovis and Fresno’s drinking water.

Fresno and Clovis have sewage treatment plants equipped to recycle water to a level that
meets state drinking water standards. For now, neither city is using the water for drinking
because of state rules. Both cities irrigate landscaping with the water. Fresno is starting a
pilot program for downtown, southwest Fresno and Roeding Park landscaping. For nearly
10 years, Clovis has been using the highly treated water from its water reuse plant for
landscaping, too.

Now, Clovis and Fresno are planning the next steps. They are among 22 California agencies
working with the state Water Board on permits to allow them to deliver some of this water
to your tap within a few years.

It's an idea whose time has come, says Dan Schlenk, professor of Environmental Toxicology
at U.C.-Riverside. Schlenk has served on two state water board panels examining emerging
contaminants. He says there shouldn’t be any concerns about drinking tertiary treated
recycled water.





“The water that is treated is not the same water that comes out of the toilet," he says. "That
water undergoes a tremendous amount of treatment and it costs a lot of money to do that.

There are so many steps after the toilet part that happen, before it gets to the tap, and most
people don't realize that.”

The point, Schlenk says is that “every drop of water that you drink comes from someplace
else. It may go to the ocean volatilize in the atmosphere and come down as rain, but every
drop of water is recycled."

And this water is safe. “The bottom line risk is extremely low, if measurable at all.”

To make that water drinkable will require the cities to go through the state permitting
process.

Mike Carbajal, Fresno’s assistant director for the Department of Public Utilities, explains
that the city wants to eventually “take some of that recycled water and put it into our
existing recharge facilities that we operate to allow the water to percolate back into the
aquifer over a period of time. We can subsequently pump that water that becomes
groundwater back out and utilize it for potable water purposes.”

In Fresno, the proposed destination for highly treated water is Leaky Acres at Highway 168
and Ashlan Avenue. The city also has a much smaller recharge site west of Fresno. Clovis

plans to pipe its treated water to the Marion Avenue basin for recharge on the city’s north
side.

Once in the basins, the water will mix with river water, percolate into the ground, then into
aquifers and wells before going into homes.

That plan will require more of a financial commitment from the city’s ratepayers or get
financed through grants and loans to pay the cost of new pipelines, Carbajal says. Fresno
officials are eyeing other projects around the state, specifically Pure Water San Diego, a 20-

year plan by San Diego to have one-third of its drinking water supply come from recycled
water.

ALL ISNOT WELL

For decades, Clovis and Fresno grew. Clovis is four times larger than it was 30 years ago and
Fresno is twice the size. During that time, both cities were drawing water from wells. This
drained aquifers and lowered water tables.





Inthe past 15 years, Fresno and Clovis began using water from local rivers, known as
surface water. The cities built water treatment plants to clean river water from the Kings
and San Joaquin rivers to reduce pressure on wells.

Fresno also is employing $105 million in low-interest state loans for the Fresno-Clovis
Regional Wastewater Reclamation Facility on Jensen Avenue to produce 5 million gallons of
recycled water each day.

“The city has historically been a groundwater-based system, Carbajal says. "All of our

potable water was pumped directly out of the ground through 260 wells... our groundwater
levels have dropped by more than 100 feet.”

A major reason Fresno and Clovis are planning to boost use of recycled water is the
California Sustainable Groundwater Management Act.

Gary Serrato is general manager for Fresno Irrigation District and he says "The Central
Valley has been identified as a critically overdrafted basin that means we are taking more
out than we are putting back in.”

Each critically designated basin must have a sustainability plan developed by 2020.

“By 2040 we need to be sustainable," Serrato says. "That means... we are putting a like
amount back into the underground so that our groundwater tables do not continue to
decline.”

And, this means conservation and using every available water supply, including surface
water, groundwater recharge and recycled water, Serrato says.

"We are going to be looking at how we take advantage of those water supplies as well... they
all become part of the overall fix to get us sustainable by 2040," Serrato says.

Clovis Public Utilities Director Scott Redelfs says the state’s groundwater sustainability
requirements loom large.

"We don't want to have any negative consequences in our aquifer so if we can’t meet future
demand with our water supply, or even if we can, we want to decrease well pumping," RedIfs
says. "In order to do that, we want to look at every additional available water supply we can
get.”

YOU LIKELY DRANK IT ALREADY





Getting recycled water into the two cities’ drinking water systems is still a couple years
away. It will take another year or two to complete the permitting process, says Randy
Barnard, the state’s recycled water unit chief in the state Water Resources Control Board.
When that’s done, the cities can start building pipelines.

He says the state has reported no recycled water quality issues during Water Board during
monitoring.

“If you have ever visited LA or you've been to Disneyland, and you drank some water in
those areas, you've drank some potable reuse recycled water," Barnard says. "Nobody can
tell the difference. It's very protective of public health. As a matter of fact, Orange County
Water District is a world leader in the process.”

Other places using this water are Cambria and Monterey's program just recently got
underway, Barnard says.

The state Water Board also is preparing new rules to allow treated recycled water to get
added into a drinking water system or into a raw water supply immediately upstream from a
water treatment plant. Those rules are expected in 2023.
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entire SUDP while limiting the areas to be initially annexed, as was previously mentioned in
various public gatherings, including the notice of preparation for this environmental
document held on July 24, 2018.

« Thoroughly evaluate the environmental and financial results of an alternative that permits
property owners, individually or collectively with neighboring property owners, to opt-out
of the city’s plan and assessment district, allowing them to build , when needed to develop,
their own sewer collection and treatment system, including urban re-use (within the City of
Merced).

 Thoroughly evaluate the environmental and financial results of modifying the Sewer
Collection System Master Plan to allow UC Merced, and its associated community, to build
their own tertiary sewer treatment plant on their property, thereby removing the rush to have
this plan approved, financed and constructed...all without the burden that this plan would

have on thousands of acres privately owned property.

« In light of the statement on page ES-1 of the Executive Summary dated December 15, 2017
[“The most important concept coming out of these concurrent planning efforts is that the
City is not planning to implement extensive effluent reuse (i.e. the City is not planning to
install a ‘purple pipe’ distribution system) in the North Merced area], explain how Merced’s
proposed Sewer Collection System Master Plan complies with the California Water Code,
Sections 13550, 13551, 13552.2, 13552.4, 13552.6, 13552.8, 13553 and 13554 (see
attached).

e Ina July 14, 2015 email to me from the then Merced City Manager John Bramble (see
attached), he said that at the July 6th 2015 city council meeting, “...the City Council
authorized a separate study to be funded considering different uses for the recycled water
from the wastewater treatment plant...”. This study needs to be completed and the results
analyzed in order for the Sewer Collection System Master Plan to comply with California
State Law.

o In an article recently written by Mr. Marc Benjamin titled “Fresno, Clovis Plan To Mix
Recycled Sewer Water For Drinking” published in the July 18, 2018 edition of The Business
Journal (see attached), nearly two (2) dozen water agencies in California are working with
state officials to make this a reality. The article mentions that the Central Valley must have a
sustainability plan by 2020, and needs to achieve that sustainability by 2040. How does the
Sewer Collection System Master Plan intend to interface with the near future concept of

blending potable water with treated sewer water to accomplish the sustainability



requirements of the State of California?

RICK TELEGAN, PARTNER

3rd MILLENNIUM INVESTMENTS
2206 East Muncie Avenue

Fresno, California 93720

Telephone 559.298.9300

Cell 559.269.3441

Disclaimer

The information contained herein and attached is information provided from sources deemed reliable. We, however, do not guarantee
any of the information and must disclaim for obvious legal reasons. All information should be independently verified. This email may
contain information that is confidential or attorney-client privileged and may constitute inside information. The contents of this email are
intended only for the recipient(s) listed above. If you are not the intended recipient, you are directed not to read, disclose, distribute or
otherwise use this transmission. If you have received this email in error, please notify the sender immediately and delete the
transmission. Delivery of this message is not intended to waive any applicable privileges.



























Law section Page 2 of 2

management company or owners’ association to ensure that the recycled water is not mixed with the drinking
water.”

(e) The State Department of Public Health may adopt regulations as necessary to assist in the implementation of
this section.

(f) This section shall only apply to condominium projects that are created, within the meaning of Section 4030 or
6580 of the Civil Code, on or after January 1, 2008.

(g) This section and Section 13554 do not apply to a pilot program adopted pursuant to Section 13553.1.

(Amended (as amended by Stats. 2012, Ch. 181, Sec. 84) by Stats. 2013, Ch. 605, Sec. 53. (SB 752) Effective
January 1, 2014.)
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If you've been to Disneyland, Cambria, many parts of Los Angeles, then you most likely had a
swig of highly treated recycled water. Recycled water meaning, yes, it was once in a sewage
treatment plant.

For many years this recycled water has helped Orange County meet the needs of its
growing population and reduce the toll on its declining aquifers. Soon, the same kind of
water may be coming to Clovis and Fresno’s drinking water.

Fresno and Clovis have sewage treatment plants equipped to recycle water to a level that
meets state drinking water standards. For now, neither city is using the water for drinking
because of state rules. Both cities irrigate landscaping with the water. Fresno is starting a
pilot program for downtown, southwest Fresno and Roeding Park landscaping. For nearly
10 years, Clovis has been using the highly treated water from its water reuse plant for
landscaping, too.

Now, Clovis and Fresno are planning the next steps. They are among 22 California agencies
working with the state Water Board on permits to allow them to deliver some of this water
to your tap within a few years.

It's an idea whose time has come, says Dan Schlenk, professor of Environmental Toxicology
at U.C.-Riverside. Schlenk has served on two state water board panels examining emerging
contaminants. He says there shouldn’t be any concerns about drinking tertiary treated
recycled water.
























August 7,2018

Sent Via Email [ElwinK@cityofmerced.org]|

Ken Elwin, P.E.
Public Works Director
City of Merced

1776 Grogan Ave
Merced, CA 95341

Re: Notice Of Preparation Of Environmental Impact Report, Merced Sewer Master
Plan Update

Dear Mr. Elwin:

Thank you for the opportunity to comment on the Notice of Preparation for the Merced Sewer
Master Plan Update (the “project™). This letter follows written comments dated February 5, 2018
on the draft Wastewater Collection System Master Plan, as well as oral comments delivered at
the July 24, 2018 Public Scoping Meeting. We incorporate our prior comments by reference.

As you will recall, Leadership Counsel for Justice and Accountability (“Leadership Counsel”)
works alongside and supports the most impacted communities to advocate for sound policy and
eradicate injustice to secure equal access to opportunity regardless of wealth, race, income and
place. We work with community leaders throughout the San Joaquin Valley and Eastern
Coachella Valley to ensure meaningful investment in the communities most in need. Within the
City of Merced, we work with many residents who live in the area south of State Route 99.

Our concerns throughout this process have been, in general, threefold: (1) the need to expand
sewer service to presently unserved residents of the City and its sphere of influence, especially to
those residing in disadvantaged communities; (2) the impacts of a potential assessment district or
assessment districts on current residents, especially those living in disadvantaged communities
and/or low-income households; and (3) the need to prevent or limit avoidable northward sprawl
while residents of South Merced experience the effects of historic disinvestment.

Turning to the Notice of Preparation, the California Supreme Court has held that “[t]he foremost
principle under CEQA is that the Legislature intended the act ‘to be interpreted in such manner
as to afford the fullest possible protection to the environment within the reasonable scope of the
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statutory language.’” (Laurel Heights Improvement Assn. v. Regents of University of California
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(1988) 47 Cal.3d 376, 390 quoting Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d
247, 259 disapproved on other grounds by Kowis v. Howard (1992) 3 Cal.4th 888; Mountain
Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 112.)

The purpose of an environmental impact report is to “provide public agencies and the public in
general with detailed information about the effect which a proposed project is likely to have on
the environment; to list ways in which the significant effects of such a project might be
minimized; and to indicate alternatives to such a project.”” (Laurel Heights, 47 Cal.3d at 390
citing Pub. Resources Code § 21061; CEQA Guidelines, § 15003, subds. (b)-(e).) The phrase
“significant effect on the environment” means “a substantial, or potentially substantial, adverse
change in the environment.” (Pub. Resources Code § 21068; Laurel Heights, 47 Cal.3d at 390.)

“The EIR is the heart of CEQA, and the mitigation and alternatives discussion forms the core of
the EIR.” (In re Bay-Delta etc. (2008) 43 Cal.4th 1143, 1162; see also Citizens of Goleta Valley
v. Board of Supervisors (1990) 52 Cal.3d 553, 564.)

With these principles in mind, we ask that the City of Merced thoroughly analyze all potentially
significant impacts of the project in the EIR, including but not limited to:

e Environmental, social and economic impacts in disadvantaged communities,
communities of color and low-income communities from both construction and operation
of the project;

e Air quality impacts, including localized, city-wide and regional impacts, as well as

impacts to neighborhoods that are already disproportionately burdened by poor air

quality;

Impacts on vehicle miles traveled within Merced City and the County;

Greenhouse gas emissions related to the project;

Water quality and sustainability, including impacts related to reduced groundwater

recharge caused by urban development;

Conversion of prime farmland;

Hazardous materials, creating a hazard to the public or environment through the

transport, use or disposal of hazardous materials, in particular, due to the siting of

hazardous waste sites or facilities that process hazardous materials in proximity to
existing or planned development;

Noise impacts, during and after construction;

Odor impacts, during and after construction;

Aesthetic impacts, especially those impacting disadvantaged communities;

Climate resilience and adaptation;
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e Impacts on availability of affordable quality housing, including housing sufficient to meet
the Regional Housing Needs Assessment allocations in the City of Merced, other cities
located in Merced County and in the unincorporated County, and any impacts on the
development capacity of sites designated in the inventory of sites included in the housing
elements of those jurisdictions;

e Impacts of new development — both infill and greenfield — on economic and physical
displacement on residents and businesses in existing disadvantaged communities;

e The induction of urban sprawl through identification of new areas for housing
development and/or through extension of wastewater infrastructure; and

e Cumulatively significant impacts of the project taken together with all existing or
reasonably foreseeable projects and considering existing conditions in areas burdened by
poor environmental quality.

At a minimum, the EIR should also consider feasible alternatives which would: (a) prioritize
expansion of sewer service to existing homes within the city limits and sphere of influence; and
(b) require, encourage and/or incentivize dense infill development in the vicinity of existing
residential and commercial development.

With respect to mitigation, Merced should analyze: (a) increasing utilization of recycled water
through groundwater recharge, irrigation and purple pipe projects; (b) opportunities to increase
groundwater recharge, through use of recycled water or otherwise; (c) the prevention of new
market-rate development within the sphere of influence while existing residents lack access to
safe water and wastewater infrastructure; (d) transit and active transportation investments within
disadvantaged communities, including transit routes from disadvantaged communities to
University of California, Merced; (e) investments in quality affordable housing and rehabilitation
of existing housing stock; (f) expansion of drinking water and wastewater services to existing
homes within the City and its sphere of influence; (g) explore opportunities to reduce air quality
impacts and GHG emissions related to transportation by investing in public services and
commercial development, in particular grocery stores, in neighborhoods that presently must
travel for such services; and (h) air pollution and GHG reduction measures aimed at improving
conditions in disadvantaged communities, communities of color and low-income communities
which are most burdened by air quality and climate change impacts, including but not limited to
air quality monitoring and local air quality improvement plans.

Furthermore, we note that state law provides that no person shall, on the basis of race, national
origin, ethnic group identification, and other protected classes, be unlawfully denied full and
equal access to the benefits of, or be unlawfully subjected to discrimination under, any program
or activity that is conducted, operated, or administered by the state. (Gov. Code § 11135.) In
addition, California's Fair Employment and Housing Act, California Government Code 12900, et
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seq. guarantees all Californians the right to hold and enjoy housing without discrimination based
on race, color or national origin. (See also Gov. Code §§ 65008; 12955.) Similarly, Title VI
prohibits recipients of federal funds from taking actions that have the effect of discriminating on
the basis of race. (See 42 U.S.C. § 2000d.)

As the environmental review proceeds, Merced must analyze compliance with the
above-referenced authorities to ensure that the project will not have a disparate impact on

protected classes.

We look forward to working with City staff during EIR development and would be happy to
discuss any of the issues raised above at your convenience.

Regards,

Michael K. Claiborne



August 2, 2018

Ken Elwin, PE elwink@cityofmerced.org
City of Merced Public Works Director
678 West 18" Street

Merced, CA 95340

RE: Waste Collection System Master Plan Scoping Comments

Ken: After the November 13, 2017 Sewer Collection Stakeholder meeting and in a follow up email from
December 21, 2017, we detailed the following concerns to Dave Price (Stantec) as it related to the
proposed Yosemite Lake Estates (YLE) project located in north Merced (unincorporated Merced County).
We did this in order to determine if adjustments or additional review were needed to the proposed
Updated Wastewater Collection System Master Plan. In summary, our concerns were:

Page 13 of the Sewer Master Plan (October 28, 2016), Table 3-1 Footnotes (a) and (b) state that
for undeveloped parcels within the Planning Area, land uses were assigned per the General
Plan. For the YLE project area, the assigned land use was Community Plan which assumed 4.5
units/ acre.

For some amount of time now, YLE proponents have discussed with City planning staff two
potential land use alternatives, i.e.1) Alternative A, which has a portion of it as an age
restricted/active adult community and 2) Alternative B, a traditional mix of residential housing.
See attached the land use maps and tables.

The primary land uses for both alternatives are LDR (4 to 6 du/acre) and MDR (4 to 10 du/acre)
but there also a small portion of HDR (8 acres at 15 to 33 du/acre) and Neighborhood
Commercial (6 acres). Moreover, Alternative B may need to analyze a future school site location.

Finally, there are approximately 100 acres of Yosemite Lake Estates that are outside of the
existing Merced SUDP/SOI. As part of our entitlements we will request an SOl amendment but in
the interim, it was requested that the non-SOI area be analyzed for wastewater flow if feasible.

Because of these differences, we have concerns that the actual project densities of the project
are more intensive than the 4.5 units/acre that was analyzed in the WCS modeling study.

In pre-application discussions with City staff it has been mentioned that the active adult scenario
would have less impacts on utility/sewer demand. However, as future market demand is
unknown the project proponents requested that both alternatives be evaluated as build options.

We’'ve not yet received confirmation that both scenarios were considered by the City of Merced and
Stantec in its Updated Wastewater Collection System Master Plan.

Per the process, we would like to submit these comments as part of the related EIR scoping process for
evaluation and response.

Sean Tobin, stobin@mve.net
1117 “L” Street, Modesto, CA 95354
(209) 526-4214

cc: Enclosures
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STATE OF CALIFORNIA Edmund G. Brown Jr., Governor

NATIVE AMERICAN HERITAGE COMMISSION S
Environmental and Cultural Department nﬂ%
1550 Harbor Blvd., Suite 100 ey

West Sacramento, CA 95691
Phone (916) 373-3710

Email: nahc@nahc.ca.gov
Website: http://iwww.nahc.ca.gov
Twitter: @CA_NAHC

~July 30,2018

Ken Elwin

City of Merced
678 W. 18" Street
Merced, CA 95340

RE: SCH#2018071019, City of Merced Sewer Plan Update, Merced County

Dear Mr. Elwin:

The Native American Heritage Commission has received the Notice of Preparation (NOP) for the project
referenced above. The California Environmental Quality Act (CEQA) (Pub. Resources Code § 21000 et seq.),
specifically Public Resources Code section 21084.1, states that a project that may cause a substantial adverse
change in the significance of an historical resource is a project that may have a significant effect on the
environment. (Pub. Resources Code § 21084.1; Cal. Code Regs., tit.14, § 15064.5 (b) (CEQA Guidelines Section
15064.5 (b)). if there is substantial evidence, in light of the whole record before a lead agency, that a project may
have a significant effect on the environment, an environmental impact report (EIR) shall be prepared. (Pub.
Resources Code § 21080 (d); Cal. Code Regs., tit. 14, § 15064 subd.(a)(1) (CEQA Guidelines § 15064 (a)(1)). In
order to determine whether a project will cause a substantial adverse change in the significance of a historical
resource, a lead agency will need to determine whether there are historical resources with the area of project effect
(APE).

CEQA was amended significantly in 2014. Assembly Bill 52 (Gatto, Chapter 532, Statutes of 2014) (AB
52) amended CEQA to create a separate category of cultural resources, “tribal cultural resources” (Pub. Resources
Code § 21074) and provides that a project with an effect that may cause a substantial adverse change in the
significance of a tribal cultural resource is a project that may have a significant effect on the environment. (Pub.
Resources Code § 21084.2). Public agencies shall, when feasible, avoid damaging effects to any tribal cultural
resource. (Pub. Resources Code § 21084.3 (a)). AB 52 applies to any project for which a notice of
preparation or a notice of negative declaration or mitigated negative declaration is filed on or after July 1,
2015. If your project involves the adoption of or amendment to a general plan or a specific plan, or the designation
or proposed designation of open space, on or after March 1, 2005, it may also be subject to Senate Bill 18 (Burton,
Chapter 905, Statutes of 2004) (SB 18). Both SB 18 and AB 52 have tribal consultation requirements. If your
project is also subject to the federal National Environmental Policy Act (42 U.S.C. § 4321 et seq.) (NEPA), the tribal
consultation requirements of Section 106 of the National Historic Preservation Act of 1966 (154 U.S.C. 300101, 36
C.F.R. § 800 et seq.) may also apply.

The NAHC recommends consultation with California Native American tribes that are traditionally and
culturally affiliated with the geographic area of your proposed project as early as possible in order to avoid
inadvertent discoveries of Native American human remains and best protect tribal cultural resources. Below is a
brief summary of portions of AB 52 and SB 18 as well as the NAHC’s recommendations for conducting cultural
resources assessments. Consuit your legal counsel about compliance with AB 52 and SB 18 as well as
compliance with any other applicable laws.

AB 52

AB 52 has added to CEQA the additional requirements listed below, along with many other requirements:

1. Fourteen Day Period to Provide Notice of Completion of an Application/Decision to Undertake a Project: Within
fourteen (14) days of determining that an application for a project is complete or of a decision by a public

agency to undertake a project, a lead agency shall provide formal notification to a designated contact of, or
tribal representative of, traditionally and culturally affiliated California Native American tribes that have
requested notice, to be accomplished by at least one written notice that includes:



A brief description of the project.

The lead agency contact information.

c. Notification that the California Native American tribe has 30 days to request consultation. (Pub.
Resources Code § 21080.3.1 (d)).

d. A “California Native American tribe” is defined as a Native American tribe located in California that is on

the contact list maintained by the NAHC for the purposes of Chapter 905 of Statutes of 2004 (SB 18).

(Pub. Resources Code § 21073).
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Begin Consultation Within 30 Days of Receiving a Tribe’s Request for Consultation and Before Releasing a
Negative Declaration, Mitigated Negative Declaration, or Environmental Impact Report: A lead agency shall
begin the consultation process within 30 days of receiving a request for consuitation from a California Native
American tribe that is traditionally and culturally affiliated with the geographic area of the proposed project.
(Pub. Resources Code § 21080.3.1, subds. (d) and (e)) and prior to the release of a negative declaration,
mitigated negative declaration or environmental impact report. (Pub. Resources Code § 21080.3.1(b)).

a. For purposes of AB 52, “consultation shall have the same meaning as provided in Gov. Code §

65352.4 (SB 18). (Pub. Resources Code § 21080.3.1 (b)).

Mandatory Topics of Consultation If Requested by a Tribe: The following topics of consultation, if a tribe

requests to discuss them, are mandatory topics of consuitation:
a. Alternatives to the project.
b. Recommended mitigation measures.
c. Significant effects. (Pub. Resources Code § 21080.3.2 (a)).

Discretionary Topics of Consultation: The following topics are discretionary topics of consultation:
a. Type of environmental review necessary.
b. Significance of the tribal cultural resources.
c. Significance of the project’s impacts on tribal cultural resources.
d. If necessary, project alternatives or appropriate measures for preservation or mitigation that the tribe
may recommend to the lead agency. (Pub. Resources Code § 21080.3.2 (a)).

Confidentiality of Information Submitted by a Tribe During the Environmental Review Process: With some

exceptions, any information, including but not limited to, the location, description, and use of tribal cultural
resources submitted by a California Native American tribe during the environmental review process shall not be
included in the environmental document or otherwise disclosed by the lead agency or any other public agency
to the public, consistent with Government Code sections 6254 (r) and 6254.10. Any information submitted by a
California Native American tribe during the consuitation or environmental review process shall be published in a
confidential appendix to the environmental document unless the tribe that provided the information consents, in
writing, to the disclosure of some or all of the information to the public. (Pub. Resources Code § 21082.3

©)(1).
Discussion of Impacts to Tribal Cultural Resources in the Environmental Document; If a project may have a

significant impact on a tribal cultural resource, the lead agency’s environmental document shall discuss both of
the following:
a. Whether the proposed project has a significant impact on an identified tribal cultural resource.
b. Whether feasible alternatives or mitigation measures, including those measures that may be agreed to
pursuant to Public Resources Code section 21082.3, subdivision (a), avoid or substantially lessen the
impact on the identified tribal cultural resource. (Pub. Resources Code § 21082.3 (b)).

Conclusion of Consultation: Consuitation with a tribe shall be considered concluded when either of the
following occurs:
a. The parties agree to measures to mitigate or avoid a significant effect, if a significant effect exists, on a
tribal cultural resource; or
b. A party, acting in good faith and after reasonable effort, concludes that mutual agreement cannot be
reached. (Pub. Resources Code § 21080.3.2 (b)).

Recommending Mitigation Measures Agreed Upon in Consultation in the Environmental Document: Any
mitigation measures agreed upon in the consultation conducted pursuant to Public Resources Code section
21080.3.2 shall be recommended for inclusion in the environmental document and in an adopted mitigation
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monitoring and reporting program, if determined to avoid or lessen the impact pursuant to Public Resources
Code section 21082.3, subdivision (b), paragraph 2, and shall be fully enforceable. (Pub. Resources Code §
21082.3 (a)).

9. Required Consideration of Feasible Mitigation: If mitigation measures recommended by the staff of the lead
agency as a result of the consuitation process are not included in the environmental document or if there are no
agreed upon mitigation measures at the conclusion of consultation, or if consultation does not occur, and if
substantial evidence demonstrates that a project will cause a significant effect to a tribal cultural resource, the
lead agency shall consider feasible mitigation pursuant to Public Resources Code section 21084.3 (b). (Pub.
Resources Code § 21082.3 (e)).

10. Examples of Mitigation Measures That, If Feasible, May Be Considered to Avoid or Minimize Significant
Adverse Impacts to Tribal Cultural Resources:
a. Avoidance and preservation of the resources in place, including, but not limited to:
i. Planning and construction to avoid the resources and protect the cultural and natural context.
ii. Planning greenspace, parks, or other open space, to incorporate the resources with culturally
appropriate protection and management criteria.
b. Treating the resource with culturally appropriate dignity, taking into account the tribal cultural values
and meaning of the resource, including, but not limited to, the following:
i. Protecting the cultural character and integrity of the resource.
ii. Protecting the traditional use of the resource.
iii. Protecting the confidentiality of the resource.
c. Permanent conservation easements or other interests in real property, with culturally appropriate
management criteria for the purposes of preserving or utilizing the resources or places.

Protecting the resource. (Pub. Resource Code § 21084.3 (b)).

e. Please note that a federally recognized California Native American tribe or a nonfederally recognized
California Native American tribe that is on the contact list maintained by the NAHC to protect a
California prehistoric, archaeological, cultural, spiritual, or ceremonial place may acquire and hold
conservation easements if the conservation easement is voluntarily conveyed. (Civ. Code § 815.3 (c)).

f. Please note that it is the policy of the state that Native American remains and associated grave artifacts
shall be repatriated. (Pub. Resources Code § 5097.991).
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11. Prerequisites for Certifying an Environmental Impact Report or Adopting a Mitigated Negative Declaration or
Negative Declaration with a Significant Impact on an ldentified Tribal Cultural Resource: An environmental

impact report may not be certified, nor may a mitigated negative declaration or a negative declaration be
adopted unless one of the following occurs:
a. The consultation process between the tribes and the lead agency has occurred as provided in Public
Resources Code sections 21080.3.1 and 21080.3.2 and concluded pursuant to Public Resources Code
section 21080.3.2.
b. The tribe that requested consultation failed to provide comments to the lead agency or otherwise failed
to engage in the consultation process.
¢. The lead agency provided notice of the project to the tribe in compliance with Public Resources Code
section 21080.3.1 (d) and the tribe failed to request consuitation within 30 days. (Pub. Resources
Code § 21082.3 (d)).

The NAHC's PowerPoint presentation titled, “Tribal Consultation Under AB 52: Requirements and Best Practices”
may be found online at: http://nahc.ca.gov/wp-content/uploads/2015/10/AB52TribalConsultation_CalEPAPDF.pdf

SB 18

SB 18 applies to local governments and requires local governments to contact, provide notice to, refer plans to, and
consult with tribes prior to the adoption or amendment of a general plan or a specific plan, or the designation of
open space. (Gov. Code § 65352.3). Local governments should consult the Governor's Office of Planning and
Research’s “Tribal Consultation Guidelines,” which can be found online at:
https://iwww.opr.ca.gov/docs/09_14_05_Updated_Guidelines_922.pdf

Some of SB 18's provisions include:



1. Tribal Consultation: If a local government considers a proposal to adopt or amend a general plan or a specific
plan, or to designate open space it is required to contact the appropriate tribes identified by the NAHC by
requesting a “Tribal Consultation List.” If a tribe, once contacted, requests consultation the local government
must consult with the tribe on the plan proposal. A tribe has 90 days from the date of receipt of notification

. to request consultation unless a shorter timeframe has been agreed to by the tribe. (Gov. Code §
65352.3 (a)(2)).

2. No Statutory Time Limit on SB 18 Tribal Consultation. There is no statutory time limit on SB 18 tribal
consultation.

3. Confidentiality: Consistent with the guidelines developed and adopted by the Office of Planning and Research
pursuant to Gov. Code section 65040.2, the city or county shall protect the confidentiality of the information
concerning the specific identity, location, character, and use of places, features and objects described in Public
Resources Code sections 5097.9 and 5097.993 that are within the city’s or county’s jurisdiction. (Gov. Code
§ 65352.3 (b)). :

4. Conclusion of SB 18 Tribal Consultation: Consultation should be concluded at the point in which:

a. The parties to the consultation come to a mutual agreement concerning the appropriate measures for
preservation or mitigation; or ‘

b. Either the local government or the tribe, acting in good faith and after reasonable effort, concludes that
mutual agreement cannot be reached concerning the appropriate measures of preservation or
mitigation. (Tribal Consultation Guidelines, Governor’s Office of Planning and Research (2005) at p.
18).

Agencies should be aware that neither AB 52 nor SB 18 precludes agencies from initiating tribal consuitation with
tribes that are traditionally and culturally affiliated with their jurisdictions before the timeframes provided in AB 52
and SB 18. For that reason, we urge you to continue to request Native American Tribal Contact Lists and “Sacred
Lands File” searches from the NAHC. The request forms can be found online at:
hitp://nahc.ca.gov/resources/forms/

NAHC Recommendations for Cultural Resources Assessments

To adequately assess the existence and significance of tribal cultural resources and plan for avoidance,
preservation in place, or barring both, mitigation of project-related impacts to tribal cultural resources, the NAHC
recommends the following actions:

1. Contact the appropriate regional California Historical Research Information System (CHRIS) Center
(http://ohp.parks.ca.gov/?page_id=1068) for an archaeological records search. The records search will
determine:

a. If part or all of the APE has been previously surveyed for cultural resources.

b. If any known cultural resources have been already been recorded on or adjacent to the APE.

c. If the probability is low, moderate, or high that cultural resources are located in the APE.

d. If asurvey is required to determine whether previously unrecorded cultural resources are present.

2. If an archaeological inventory survey is required, the final stage is the preparation of a professional report
detailing the findings and recommendations of the records search and field survey.

a. The final report containing site forms, site significance, and mitigation measures should be submitted
immediately to the planning department. All information regarding site locations, Native American
human remains, and associated funerary objects should be in a separate confidential addendum and
not be made available for public disclosure.

b. The final written report should be submitted within 3 months after work has been completed to the
appropriate regional CHRIS center.

3. Contact the NAHC for:
a. A Sacred Lands File search. Remember that tribes do not always record their sacred sites in the
Sacred Lands File, nor are they required to do so. A Sacred Lands File search is not a substitute for
consultation with tribes that are traditionally and culturally affiliated with the geographic area of the
project's APE.
b. A Native American Tribal Consultation List of appropriate tribes for consultation concerning the project
site and to assist in planning for avoidance, preservation in place, or, failing both, mitigation measures.
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4. Remember that the lack of surface evidence of archaeological resources (including tribal cultural resources)
does not preclude their subsurface existence.

a.

Lead agencies should include in their mitigation and monitoring reporting program plan provisions for
the identification and evaluation of inadvertently discovered archaeological resources per Cal. Code
Regs., tit. 14, section 15064.5(f) (CEQA Guidelines section 15064.5(f)). In areas of identified
archaeological sensitivity, a certified archaeologist and a culturally affiliated Native American with
knowledge of cultural resources should monitor all ground-disturbing activities.

Lead agencies should include in their mitigation and monitoring reporting program plans provisions for
the disposition of recovered cultural items that are not burial associated in consuitation with culturally
affiliated Native Americans.

Lead agencies should include in their mitigation and monitoring reporting program plans provisions for’
the treatment and disposition of inadvertently discovered Native American human remains. Health and
Safety Code section 7050.5, Public Resources Code section 5097.98, and Cal. Code Regs., tit. 14,
section 15064.5, subdivisions (d) and (e) (CEQA Guidelines section 15064.5, subds. (d) and (e))
address the processes to be followed in the event of an inadvertent discovery of any Native American
human remains and associated grave goods in a location other than a dedicated cemetery.

If you have any questions, please contact me at my email address: Sharaya.Souza@nahc.ca.gov.

Sincerely,

S

haraya Souza
Staff Services Analyst
(916) 573-0168

cc. State Clearinghouse
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